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THE PATH OF THE LAW’ 


HEN we study law we are not studying a mystery but a 
well known profession. We are studying what we shall 
want in order to appear before judges, or to advise people in such 
a way as to keep them out of court. The reason why it is a pro- 
fession, why people will pay lawyers to argue for them or to advise 
them, is that in societies like ours the command of the public force 
is intrusted to the judges in certain cases, and the whole power of 
the state will be put forth, if necessary, to carry out their judg- 
ments and decrees. People want to know under what circum- 
stances and how far they will run the risk of coming against what 
is so much stronger than themselves, and hence it becomes a busi. - 
ness to find out when this danger is to be feared. The object of 
our study, then, is prediction, the prediction of the incidence of 
the public force through the instrumentality of the courts. 

The means of the study are a body of reports, of treatises, and 
of statutes, in this country and in England, extending back for six 
hundred years, and now increasing annually by hundreds. In 
these sibylline leaves are gathered the scattered prophecies of the 
past upon the cases in which the axe will fall. These are what 
properly have been called the oracles of the law. Far the most 
important and pretty nearly the whole meaning of every new effort 
of legal thought is to make these prophecies more precise, and to 





1 An Address delivered by Mr. Justice Holmes, of the Supreme Judicial Court of 
Massachusetts, at the dedication of the new hall of the Boston University School of 
Law, on January 8, 1897. Copyrighted by O. W. Holmes, 1897. 
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generalize them into a thoroughly connected system. The process 
is one, from a lawyer’s statement of a case, eliminating as it does 
all the dramatic elements with which his client’s story has clothed 
it, and retaining only the facts of legal import, up to the final 
analyses and abstract universals of theoretic jurisprudence. The 
reason why a lawyer does not mention that his client wore a white 
hat when he made a contract, while Mrs. Quickly would be sure to 
dwell upon it along with the parcel gilt goblet and the sea-coal fire, 
is that he forsees that the public force will act in the same way 
whatever his client had upon his head. _It is to make the prophecies 
easier to be remembered and to be understood that the teachings 
of the decisions of the past are put into general propositions and 
gathered into text-books, or that statutes are passed in a general 
form. The primary rights and duties with which jurisprudence 
busies itself again are nothing but prophecies. One of the many 
evil effects of the confusion between legal and moral ideas, about 
which I shall have something to say in a moment, is that theory is 
apt to get the cart before the horse, and to consider the right or the 
duty as something existing apart from and independent of the con- 
sequences of its breach, to which certain sanctions are added after- 
ward. But, as I shall try to show, a legal duty so called is nothing 
but a prediction that if a man does or omits certain things he will 
be made to suffer in this or that way by judgment of the court ; — 
and so of a legal right. 

The number of our predictions when generalized and reduced to 
a system is not unmanageably large. They present themselves as 
a finite body of dogma which may be mastered within a reasonable 
time. It is a great mistake to be frightened by the ever increasing 
number of reports. The reports of a given jurisdiction in the 
course of a generation take up pretty much the whole body of the 
law, and restate it from the present point of view. We could re- 
construct the corpus from them if all that went before were burned. 
The use of the earlier reports is mainly historical, a use about which 
I shall have something to say before I have finished. 

I wish, if I can, to lay down some first principles for the study 
of this body of dogma or systematized prediction which we call 
the law, for men who want to use it as the instrument of their 
business to enable them to prophesy in their turn, and, as bearing 
upon the study, I wish to point out an ideal which as yet our law 
has not attained. 
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The first thing for a business-like understanding of the matter 
is to understand its limits, and therefore I think it desirable at 
once to point out and dispel a confusion between morality and 
law, which sometimes rises to the height of conscious theory, and 
more often and indeed constantly is making trouble in detail with- 
out reaching the point of consciousness. You can see very plainly 
that a bad man has as much reason as a good one for wishing to 
avoid an encounter with the public force, and therefore you can 
see the practical importance of the distinction between morality 
and law. A man who cares nothing for an ethical rule which is 
believed and practised by his neighbors is likely nevertheless to 
care a good deal to avoid being made to pay money, and will want 
to keep out of jail if he can. 

I take it for granted that no hearer of mine will misinterpret 
what I have to say as the language of cynicism. The law is the 
witness and external deposit of our moral life. Its history is the 
history of the moral development of the race. The practice of it, 
in spite of popular jests, tends to make good citizens and good 
men. When I emphasize the difference between law and morals 
I do so with reference to a single end, that of learning and under- 
standing the law. For that purpose you must definitely master its 
specific marks, and it is for that that I ask you for the moment to 
imagine yourselves indifferent to other and greater things. 

I do not say that there is not a wider point of view from 
which the distinction between law and morals becomes of 
secondary or no importance, as all mathematical distinctions 
vanish in presence of the infinite. But I do say that that distinc- 
tion is of the first importance for the object which we are here to 
consider, — a right study and mastery of the law as a business with 
well understood limits, a body of dogma enclosed within definite 
lines. I have just shown the practical reason for saying so. If 
you want to know the law and nothing else, you must look at it as 
a bad man, who cares only for the material consequences which 
such knowledge enables him to predict, not as a good one, who 
finds his reasons for conduct, whether inside the law or outside of 
it, in the vaguer sanctions of conscience. The theoretical impor- 
tance of the distinction is no less, if you would reason on your 
subject aright. The law is full of phraseology drawn from morals, 
and by the mere force of language continually invites us to pass 
from one domain to the other without perceiving it, as we are sure 
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to do unless we have the boundary constantly before our minds. 
The law talks about rights, and duties, and malice, and intent, 
and negligence, and so forth, and nothing is easier, or, I may say, 
more common in legal reasoning, than to take these words in their 
moral sense, at some stage of the argument, and so to drop into 
fallacy. For instance, when we speak of the rights of man in a 
moral sense, we mean to mark the limits of interference with indi- 
vidual freedom which we think are prescribed by conscience, or 
by our ideal, however reached. Yet it is certain that many laws 
have been enforced in the past, and it is likely that some are 
enforced now, which are condemned by the most enlightened 
opinion of the time, or which at all events pass the limit of inter- 
ference as many consciences would draw it. Manifestly, therefore, 
nothing but confusion of thought can result from assuming that 
the rights of man in a moral sense are equally rights in the sense 
of the Constitution and the law. No doubt simple and extreme 
cases can be put of imaginable laws which the statute-making 
power would not dare to enact, even in the absence of written 
constitutional prohibitions, because the community would rise in 
rebellion and fight ; and this gives some plausibility to the propo- 
sition that the law, if not a part of morality, is limited by it. But 
this limit of power is not coextensive with any system of morals. 
For the most part it falls far within the lines of any such system, 
and in some cases may extend beyond them, for reasons drawn 
from the habits of a particular people at a particular time. I once 
heard the late Professor Agassiz say that a German population 
would rise if you added two cents to the price of a glass of beer. 
A statute in such a case would be empty words, not because it was 
wrong, but because it could not be enforced. No one will deny 
that wrong statutes can be and are enforced, and we should not all 
agree as to which were the wrong ones. 

The confusion with which I am dealing besets confessedly legal 
conceptions. Take the fundamental question, What constitutes 
the law? You will find some text writers telling you that it is 
something different from what is decided by the courts of Massa- 
chusetts or England, that it is a system of reason, that it is a 
deduction from principles of ethics or admitted axioms or what 
not, which may or may not coincide with the decisions. But if 
we take the view of our friend the bad man we shall find that he 
does not care two straws for the axioms or deductions, but that 
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he does want to know what the Massachusetts or English courts 
are likely to do in fact. I am much of his mind. The prophecies 
of what the courts will do in fact, and nothing more pretentious, 
are what I mean by the law. 

Take again a notion which as popularly understood is the widest 
conception which the law contains ;—the notion of legal duty, to 
which already I have referred. We fill the word with all the con- 
tent which we draw from morals. But what does it mean to a 
bad man? Mainly, and in the first place, a prophecy that if he 
does certain thin; ‘ne will be subjected to disagreeable conse- 
quences by way ot imprisonment or compulsory payment of 
money. But from his point of view, what is the difference be- 
tween being fined and being taxed a certain sum for doing a cer- 
tain thing? That his point of view is the test of legal principles 
is shown by the many discussions which have arisen in the courts 
on the very question whether a given statutory liability is a penalty 
or a tax. On the answer to this question depends the decision 
whether conduct is legally wrong or right, and also whether a man 
is under compulsion or free. Leaving the criminal law on one 
side, what is the difference between the liability under the mill 
acts or statutes authorizing a taking by eminent domain and the 
liability for what we call a wrongful conversion of property where 
restoration is out of the question? In both cases the party taking 
another man’s property has to pay its fair value as assessed by a 
jury, and no more. What significance is there in calling one 
taking right and another wrong from the point of view of the law? 
It does not matter, so far as the given consequence, the compul- 
sory payment, is concerned, whether the act to which it is attached 
is described in terms of praise or in terms of blame, or whether 
the law purports to prohibit it or to allow it. If it matters at all, 
still speaking from the bad man’s point of view, it must be because 
in one case and not in the other some further disadvantages, or at 
least some further consequences, are attached to the act by the 
law. The only other disadvantages thus attached to it which I 
ever have been able to think of are to be found in two somewhat 
insignificant legal doctrines, both of which might be abolished 
without much disturbance. One is, that a contract to do a pro- 
hibited act is unlawful, and the other, that, if one of two or more 
joint wrongdoers has to pay all the damages, he cannot recover 
contribution from his fellows. And that I believe is all. You see 
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how the vague circumference of the notion of duty shrinks and at 
the same time grows more precise when we wash it with cynical 
acid and expel everything except the object of our study, the 
operations of the law. 

Nowhere is the confusion between legal and moral ideas more 
manifest than in the law of contract. Among other things, here 
again the so called primary rights and duties are invested with a 
mystic significance beyond what can be assigned and explained. 
The duty to keep a contract at common law means a prediction 
that you must pay damages if you do not keep it,—and nothing 
else. If you commit a tort, you are liable to pay a compensatory 
sum. If you commit a contract, you are liable to pay a compensa- 
tory sum unless the promised event comes to pass, and that is all 
the difference. But such a mode of looking at the matter stinks 
in the nostrils of those who think it advantageous to get as much 
ethics into the law as they can. It was good enough for Lord 
Coke, however, and here, as in many other cases, I am content to 
abide with him. In Bromage v. Genning,! a prohibition was sought 
in the King’s Bench against a suit in the marches of Wales for the 
specific performance of a covenant to grant a lease, and Coke said 
that it would subvert the intention of the covenantor, since he in- 
tends it to be at his election either to lose the damages or to make 
the lease. Sergeant Harris for the plaintiff confessed that he moved 
the matter against his conscience, and a prohibition was granted. 
This goes further than we should go now, but it shows what I ven- 
ture to say has been the common law point of view from the 
beginning, although Mr. Harriman, in his very able little book 
upon Contracts has been misled, as I humbly think, to a different 
conclusion. | 


I have spoken only of the common law, because there are some 
cases in which a logical justification can be found for speaking of 
civil liabilities as imposing duties in an intelligible sense. These 
are the relatively few in which equity will grant an injunction, and 
will enforce it by putting the defendant in prison or otherwise 
punishing him unless he complies with the order of the court. 
But I hardly think it advisable to shape general theory from the 
exception, and I think it would be better to cease troubling our- 
selves about primary rights and sanctions altogether, than to 


1 1 Roll. Rep. 368. 
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describe our prophecies concerning the liabilities commonly im- 
posed by the law in those inappropriate terms. 

I mentioned, as other examples of the use by the law of words 
drawn from morals, malice, intent, and negligence. It is enough to 
take malice as it is used in the law of civil liability for wrongs, — 
what we lawyers call the law of torts, —to show you that it means 
something different in law from what it means in morals, and also 
to show how the difference has been obscured by giving to princi- 
ples which have little or nothing to do with each other the same 
name. Three hundred years ago a parson preached a sermon 
and told a story out of Fox’s Book of Martyrs of a man who had 
assisted at the torture of one of the saints, and afterward died, 
suffering compensatory inward torment. It happened that Fox 
was wrong. The man was alive and chanced to hear the sermon, 
and thereupon he sued the parson. Chief Justice Wray instructed 
the jury that the defendant was not liable, because the story was 
told innocently, without malice. He took malice in the moral 
sense, as importing a malevolent motive. But nowadays no one 
doubts that a man may be liable, without any malevolent motive at 
all, for false statements manifestly calculated to inflict temporal 
damage. In stating the case in pleading, we still should call the 
defendant’s conduct malicious; but, in my opinion at least, the 
word means nothing about motives, or even about the defendant’s 
attitude toward the future, but only signifies that the tendency of 
his conduct under the known circumstances was very plainly to 
cause the plaintiff temporal harm.} 

In the law of contract the use of moral phraseology has led to 
equal confusion, as I have shown in part already, but only in part. 
Morals deal with the actual internal state of the individual’s mind, 
what he actually intends. From the time of the Romans down to 
now, this mode of dealing has affected the language of the law as 
to contract, and the language used has reacted upon the thought. 
We talk about a contract as a meeting of the minds of the parties, 
and thence it is inferred in various cases that there is no contract 
because their minds have not met; that is, because they have in- 
tended different things or because one party has not known of the 
assent of the other. Yet nothing is more certain than that parties 
may be bound by a contract to things which neither of them in- 
tended, and when one does not know of the other’s assent. Sup- 





1 See Hanson v. Globe Newspaper Co., 159 Mass. 293, 302. 
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pose a contract is executed in due form and in writing to deliver a 
lecture, mentioning no time. One of the parties thinks that the 
promise will be construed to mean at once, within a week. The 
other thinks that it means when he is ready. The court says 
that it means within a reasonable time. The parties are bound 
by the contract as it is interpreted by the court, yet neither 
of them meant what the court declares that they have said. In 
my opinion no one will understand the true theory of contract 
or be able even to discuss some fundamental questions intelligently 
until he has understood that all contracts are formal, that the 
making of a contract depends not on the agreement of two minds 
in one intention, but on the agreement of two sets of external 
signs, — not on the parties’ having meant the same thing but on 
their having sazd the same thing. Furthermore, as the signs may 
be addressed to one sense or another, —to sight or to hearing, — 
on the nature of the sign will depend the moment when the con- 
tract is made. If the sign is tangible, for instance, a letter, the 
contract is made when the letter of acceptance is delivered. If it is 
necessary that the minds of the parties meet, there will be no con- 
tract until the acceptance can be read, —none, for example, if the ac- 
ceptance be snatched from the hand of the offerer by a third person. 

This is not the time to work out a theory in detail, or to answer 
many obvious doubts and questions which are suggested by these 
general views. I know of none which are not easy to answer, but 
what I am trying to do now is only by a series of hints to throw 
some light on the narrow path of legal doctrine, and upon two pit- 
falls which, as it seems to me, lie perilously near to it. Of the 
first of these I have said enough. I hope that my illustrations 
have shown the danger, both to speculation and to practice, of con- 
founding morality with law, and the trap which legal language lays 
for us on that side of our way. For my own part, I often doubt 
whether it would not be a gain if every word of moral significance 
could be banished from the law altogether, and other words 
adopted which should convey legal ideas uncolored by anything 
outside the law. We should lose the fossil records of a good deal 
of history and the majesty got from ethical associations, but by 
ridding ourselves of an unnecessary confusion we should gain very 
much in the clearness of our thought. 

So much for the limits of the law. The next thing which I 
wish to consider is what are the forces which determine its content 
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and its growth. You may assume, with Hobbes and Bentham and 
Austin, that all law emanates from the sovereign, even when the 
first human beings to enunciate it are the judges, or you may 
think that law is the voice of the Zeitgeist, or what you like. It is 
all one to my present purpose. Even if every decision required 
the sanction of an emperor with despotic power and a whimsical 
turn of mind, we should be interested none the less, still with a 
view to prediction, in discovering some order, some rational ex- 
planation, and some principle of growth for the rules which he laid 
down. In every system there are such explanations and principles 
to be found. It is with regard to them that a second fallacy comes 
in, which I think it important to expose. 

The fallacy to which I refer is the notion that the only force at 
work in the development of the law is logic. In the broadest 
sense, indeed, that notion would be true. The postulate on which 
we think about the universe is that there is a fixed quantitative 
relation between every phenomenon and its antecedents and con- 
sequents. If there is such a thing as a phenomenon without these 
fixed quantitative relations, it is a miracle. It is outside the law of 
cause and effect, and as such transcends our power of thought, or 
at least is something to or from which we cannot reason. The 
condition of our thinking about the universe is that it is capable 
of being thought about rationally, or, in other words, that every 
part of it is effect and cause in the same sense in which those parts 
are with which we are most familiar. So in the broadest sense it 
is true that the law is a logical development, like everything else. 
The danger of which I speak is not the admission that the princi- 
ples governing other phenomena also govern the law, but the 
notion that a given system, ours, for instance, can be worked out 
like mathematics from some general axioms of conduct. This is 
the natural error of the schools, but it is not confined to them. I 
once heard a very eminent judge say that he never let a decision 
go until he was absolutely sure that it was right. So judicial dis- 
sent often is blamed, as if it meant simply that one side or the 
other were not doing their sums right, and, if they would take more 
trouble, agreement inevitably would come. 

This mode of thinking is entirely natural. The training of 
lawyers is a training in logic. The processes of analogy, discrim- 
ination, and deduction are those in which they are most at home. 


The language of judicial decision is mainly the language of logic. 
62 
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And the logical method and form flatter that longing for certainty 
and for repose which is in every human mind. But certainty gen- 
erally is illusion, and repose is not the destiny of man. Behind 
the logical form lies a judgment as to the relative worth and im- 
portance of competing legislative grounds, often an inarticulate 
and unconscious judgment, it is true, and yet the very root and 
nerve of the whole proceeding. You can give any conclusion a 
logical form. You always can imply a condition in a contract. 
But why do you imply it? It is because of some belief as to the 
practice of the community or of a class, or because of some opinion 
as to policy, or, in short, because of some attitude of yours upon a 
matter not capable of exact quantitative measurement, and there- 
fore not capable of founding exact logical conclusions. Such mat- 
ters really are battle grounds where the means do not exist for 
determinations that shall be good for all time, and where the 
decision can do no more than embody the preference of a given 
body in a given time and place. We do not realize how large a 
part of our law is open to reconsideration upon a slight change in the 
habit of the public mind. No concrete proposition is self-evident, 
no matter how ready we may be to accept it, not even Mr. Herbert 
Spencer’s Every man has a right to do what he wills, provided he 
interferes not with a like right on the part of his neighbors. 

Why is a false and injurious statement privileged, if it is made 
honestly in giving information about a servant? It is because it 
has been thought more important that information should be given 
freely, than that a man should be protected from what under other 
circumstances would be an actionable wrong. Why is a man at 
liberty to set up a business which he knows will ruin his neighbor? 
It is because the public good is supposed to be best subserved by 
free competition. Obviously such judgments of relative importance 
may vary in different times and places. Why does a judge instruct 
a jury that an employer is not liable to an employee for an injury 
received in the course of his employment unless he is negligent, 
and why do the jury generally find for the plaintiff if the case is 
allowed to go to them? It is because the traditional policy of our 
law is to confine liability to cases where a prudent man might have 
foreseen the injury, or at least the danger, while the inclination of 
a very large part of the community is to make certain classes of 
persons insure the safety of those with whom they deal. Since the 
last words were written, I have seen the requirement of such insur- 
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ance put forth as part of the programme of one of the best known 
labor organizations. There is a concealed, half conscious battle on 
the question of legislative policy, and if any one thinks that it can 
be settled deductively, or once for all, I only can say that I think 
he is theoretically wrong, and that I am certain that his conclusion 
will not be accepted in practice semper ubique et ab omnibus. 
Indeed, I think that even now our theory upon this matter is 
open to reconsideration, although I am not prepared to say how I 
should decide if a reconsideration were proposed. Our law of torts 
comes from the old days of isolated, ungeneralized wrongs, assaults, 
slanders, and the like, where the damages might be taken to lie 
where they fell by legal judgment. But the torts with which our 
courts are kept busy to-day are mainly the incidents of certain 
well known businesses. They are injuries to person or property 
by railroads, factories, and the like. The liability for them is esti- 
mated, and sooner or later goes into the price paid by the public. 
The public really pays the damages, and the question of liability, if 
pressed far enough, is really the question how far it is desirable 
that the public should insure the safety of those whose work it uses. 
It might be said that in such cases the chance of a jury finding for 
the defendant is merely a chance, once in a while rather arbitrarily 
interrupting the regular course of recovery, most likely in the case 
of an unusually conscientious plaintiff, and therefore better done 
away with. On the other hand, the economic value even of a life 
to the community can be estimated, and no recovery, it may be said, 
ought to go beyond that amount. It is conceivable that some day 
in certain cases we may find ourselves imitating, on a higher plane, 
the tariff for life and limb which we see in the Leges Barbarorum. 
I think that the judges themselves have failed adequately to re- 
cognize their duty of weighing considerations of social advantage. 
The duty is inevitable, and the result of the often proclaimed judi- 
cial aversion to deal with such considerations is simply to leave the 
very ground and foundation of judgments inarticulate, and often 
unconscious, as I have said. When socialism first began to be 
talked about, the comfortable classes of the community were a good 
deal frightened. I suspect that this fear has influenced judicial 
action both here and in England, yet it is certain that it is not a 
conscious factor in the decisions to which I refer. I think that 
something similar has led people who no longer hope to control 
the legislatures to look to the courts as expounders of the Consti- 
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tutions, and that in some courts new principles have been dis- 
covered outside the bodies of those instruments, which may be 
generalized into acceptance of the economic doctrines which pre- 
vailed about fifty- years ago, and a wholesale prohibition of what a 
tribunal of lawyers does not think about right. I cannot but be- 
lieve that if the training of lawyers led them habitually to consider 
more definitely and explicitly the social advantage on which the 
rule they lay down must be justified, they sometimes would hesi- 
tate where now they are confident, and see that really they were 
taking sides upon debatable and often burning questions. 

So much for the fallacy of logical form. Now let us consider the 
present condition of the law as a subject for study, and the ideal 
toward which it tends. We still are far from the point of view 
which I desire to see reached. No one has reached it or can reach 
it as yet. Weare only at the beginning of a philosophical reaction, 
and of a reconsideration of the worth of doctrines which for the 
most part still are taken for granted without any deliberate, con- 
scious, and systematic questioning of their grounds. The devel- 
opment of our law has gone on for nearly a thousand years, like 
the development of a plant, each generation taking the inevitable 
next step, mind, like matter, simply obeying a law of spontaneous 
growth. It is perfectly natural and right that it should have been 
so. Imitation is a necessity of human nature, as has been illus- 
trated by a remarkable French writer, M. Tarde, in an admirable 
book, “Les Lois de I’Imitation.” Most of the things we do, we 
do for no better reason than that our fathers have done them or 
that our neighbors do them, and the same is true of a larger part 
than we suspect of what we think. The reason is a good one, be- 
cause our short life gives us no time for a better, but it is not the 
best. It does not follow, because we all are compelled to take on 
faith at second hand most of the rules on which we base our action 
and our thought, that each of us may not try to set some corner of 
his world in the order of reason, or that all of us collectively should 
not aspire to carry reason as far as it will go throughout the whole 
domain. In regard to the law, it is true, no doubt, that an evolu- 
tionist will hesitate to affirm universal validity for his social ideals, 
or for the principles which he thinks should be embodied in legis- 
lation. He is content if he can prove them best for here and now. 
He may be ready to admit that he knows nothing about an abso- 
lute best in the cosmos, and even that he knows next to nothing 
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about a permanent best for men. Still it is true that a body of law 
is more rational and more civilized when every rule it contains is 
referred articulately and definitely to an end which it subserves, 
and when the grounds for desiring that end are stated or are ready 
to be stated in words. 

At present, in very many cases, if we want to know why a rule 
of law has taken its particular shape, and more or less if we want 
to know why it exists at all, we go to tradition. We follow it into 
the Year Books, and perhaps beyond them to the customs of the 
Salian Franks, and somewhere in the past, in the German forests, 
in the needs of Norman kings, in the assumptions of a dominant 
class, in the absence of generalized ideas, we find out the practical 
motive for what now best is justified by the mere fact of its accept- 
ance and that men are accustomed to it. The rational study of law 
is still to a large extent the study of history. History must be a 
part of the study, because without it we cannot know the precise 
scope of rules which it is our business to know. It is a part of the 
rational study, because it is the first step toward an enlightened 
scepticism, that is, toward a deliberate reconsideration of the worth 
of those rules. When you get the dragon out of his cave on to the 
plain and in the daylight, you can count his teeth and claws, and 
see just what is his strength. But to get him out is only the first 
step. The next is either to kill him, or to tame him and make him 
a useful animal. For the rational study of the law the black-letter 
man may be the man of the present, but the man of the future is 
the man of statistics and the master of economics. It is revolting 
to have no better reason for a rule of law than that so it was laid 
down in the time of Henry IV. It is still more revolting if the 
grounds upon which it was laid down have vanished long since, and 
the rule simply persists from blind imitation of the past. I am think- 
ing of the technical rule as to trespass ab initio, as it is called, 
which I attempted to explain in a recent Massachusetts case.! 

Let me take an illustration, which can be stated in a few words, 
to show how the social end which is aimed at by a rule of law 
is obscured and only partially attained in consequence of the fact 
that the rule owes its form to a gradual historical development, 
instead of being reshaped as a whole, with conscious articulate 
reference to the end in view. We think it desirable to prevent 
one man’s property being misappropriated by another, and so we 





1 Commonwealth v. Rubin, 165 Mass. 453. 
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make larceny a crime. The evil is the same whether the misap- 
propriation is made by a man into whose hands the owner has put 
the property, or by one who wrongfully takes it away. But primi- 
tive law in its weakness did not get much beyond an effort to 
prevent violence, and very naturally made a wrongful taking, a 
trespass, part of its definition of the crime. In modern times the 
judges enlarged the definition a little by holding that, if the wrong- 
doer gets possession by a trick or device, the crime is committed. 
This really was giving up the requirement of a trespass, and it 
would have been more logical, as well as truer to the present object 
of the law, to abandon the requirement altogether. That, however, 
would have seemed too bold, and was left to statute. Statutes 
were passed making embezzlement a crime. But the force of tra- 
dition caused the crime of embezzlement to be regarded as so far 
distinct from larceny that to this day, in some jurisdictions at least, 
a slip corner is kept open for thieves to contend, if indicted for 
larceny, that they should have been indicted for embezzlement, and 
if indicted for embezzlement, that they should have been indicted 
for larceny, and to escape on that ground. 

Far more fundamental questions still await a better answer than 
that we do as our fathers have done. What have we better than a 
blind guess to show that the criminal law in its present form does 
more good than harm? I do not stop to refer to the effect which 
it has had in degrading prisoners and in plunging them further 
into crime, or to the question whether fine and imprisonment do 
not fall more heavily on a criminal’s wife and children than on 
himself. I have in mind more far-reaching questions. Does pun- 
ishment deter? Do we deal with criminals on proper principles? 
A modern school of Continental criminalists plumes itself on the 
formula, first suggested, it is said, by Gall, that we must con- 
sider the criminal rather than the crime. The formula does not 
carry us very far, but the inquiries which have been started look 
toward an answer of my questions based on science for the first 
time. If the typical criminal is a degenerate, bound to swindle 
or to murder by as deep seated an organic necessity as that which 
makes the rattlesnake bite, it is idle to talk of deterring him 
by the classical method of imprisonment. He must be got rid 
of ; he cannot be improved, or frightened out of his structural 
reaction. If, on the other hand, crime, like normal human con- 
duct, is mainly a matter of imitation, punishment fairly may be 
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expected to help to keep it out of fashion. The study of criminals 
has been thought by some well known men of science to sustain 
the former hypothesis. The statistics of the relative increase of 
crime in crowded places like large cities, where example has the 
greatest chance to work, and in less populated parts, where the con- 
tagion spreads more slowly, have been used with great force in favor 
of the latter view. But there is weighty authority for the belief that, 
however this may be, “not the nature of the crime, but the danger- 
ousness of the criminal, constitutes the only reasonable legal crite- 
rion to guide the inevitable social reaction against the criminal.” 4 
The impediments to rational generalization, which I illustrated 
from the law of larceny, are shown in the other branches of the 
law, as well as in that of crime. Take the law of tort or civil 
liability for damages apart from contract and the like. Is there 
any general theory of such liability, or are the cases in which it 
exists simply to be enumerated, and to be explained each on its 
special ground, as is easy to believe from the fact that the right of 
action for certain well known classes of wrongs like trespass or 
slander has its special history for each class? I think that there 
is a general theory to be discovered, although resting in tendency 
rather than established and accepted. I think that the law regards 
the infliction of temporal damage by a responsible person as action- 
able, if under the circumstances known to him the danger of his 
act is manifest according to common experience, or according to 
his own experience if it is more than common, except in cases 
where upon special grounds of policy the law refuses to protect the 
plaintiff or grants a privilege to the defendant.2_ I think that com- 
monly malice, intent, and negligence mean only that the danger 
was manifest to a greater or less degree, under the circumstances 
known to the actor, although in some cases of privilege malice may 
mean an actual malevolent motive, and such a motive may take 
away a permission knowingly to inflict harm, which otherwise 
would be granted on this or that ground of dominant public good. 
But when I stated my view to a very eminent English judge the 





1 Havelock Ellis, “ The Criminal,” 41, citing Garofalo. See also Ferri, “ Sociologie 
Criminelle,” passim. Compare Tarde, “ La Philosophie Pénale.” 

2 An example of the law’s refusing to protect the plaintiff is when he is interrupted 
by a stranger in the use of a valuable way, which he has travelled adversely for a week 
less than the period of prescription. A week later he will have gained a right, but 
now he is only a trespasser. Examples of privilege I have given already. One of the 
best is competition in business. 
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other day, he said: “ You are discussing what the law ought to be; 
as the law is, you must show a right. A man is not liable for 
negligence unless he is subject to a duty.” If our difference was 
more than a difference in words, or with regard to the proportion 
between the exceptions and the rule, then, in his opinion, liability 
for an act cannot be referred to the manifest tendency of the act to 
cause temporal damage in general as a sufficient explanation, but 
must be referred to the special nature of the damage, or must be 
derived from some special circumstances outside of the tendency 
of the act, for which no generalized explanation exists. I think 
that such a view is wrong, but it is familiar, and I dare say gen- 
erally is accepted in England. 

Everywhere the basis of principle is tradition, to such an extent 
that we even are in danger of making the réle of history more 
important than it is. The other day Professor Ames wrote a 
learned article to show, among other things, that the common law 
did not recognize the defence of fraud in actions upon specialties, 
and the moral might seem to be that the personal character of that 
defence is due to its equitable origin. But if, as I have said, all 
contracts are formal, the difference is not merely historical, but 
theoretic, between defects of form which prevent a contract from 
being made, and mistaken motives which manifestly could not be 
considered in any system that we should call rational except 
against one who was privy to those motives. It is not confined to 
specialties, but is of universal application. I ought to add that I do 
not suppose that Mr. Ames would disagree with what I suggest. 

However, if we consider the law of contract, we find it full of 
history. The distinctions between debt, covenant, and assumpsit 
are merely historical. The classification of certain obligations to 
pay money, imposed by the law irrespective of any bargain as quasi 
contracts, is merely historical. The doctrine of consideration is 
merely historical. The effect given to a seal is to be explained by 
history alone. — Consideration is a mere form. Is it a useful 
form? Ifso, why should it not be required in all contracts? A 
seal is a mere form, and is vanishing in the scroll and in enact- 
ments that a consideration must be given, seal or no seal. — Why 
should any merely historical distinction be allowed to affect the 
rights and obligations of business men ? 

Since I wrote this discourse I have come on a very good example 
of the way in which tradition not only overrides rational policy, but 
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overrides it after first having been misunderstood and having been 
given a new and broader scope than it had when it had a meaning. 
It is the settled law of England that a material alteration of a 
written contract by a party avoids it as against him. The doctrine 
is contrary to the general tendency of the law. We do not tell 
a jury that if a man ever has lied in one particular he is to be pre- 
sumed to lie in all. Even if a man has tried to defraud, it seems 
no sufficient reason for preventing him from proving the truth. 
Objections of like nature in general go to the weight, not to the 
admissibility, of evidence. Moreover, this rule is irrespective of 
fraud, and is not confined to evidence. It is not merely that you 
cannot use the writing, but that the contract is at an end. What 
does this mean? The existence of a written contract depends on 
the fact that the offerer and offeree have interchanged their written 
expressions, not on the continued existence of those expressions. 
But in the case of a bond the primitive notion was different. The 
contract was inseparable from the parchment. If a stranger de- 
stroyed it, or tore off the seal, or altered it, the obligee could not 
recover, however free from fault, because the defendant’s contract, 
that is, the actual tangible bond which he had sealed, could not be 
produced in the form in which it bound him. About a hundred 
years ago Lord Kenyon undertook to use his reason on this tradi- 
tion, as he sometimes did to the detriment of the law, and, not un- 
derstanding it, said he could see no reason why what was true of a 
bond should not be true of other contracts. His decision happened 
to be right, as it concerned a promissory note, where again the com- 
mon law regarded the contract as inseparable from the paper on 
which it was written, but the reasoning was general, and soon was 
extended to other written contracts, and various absurd and unreal 
grounds of policy were invented to account for the enlarged rule. 

I trust that no one will understand me to be speaking with dis- 
respect of the law, because I criticise it so freely. I venerate the 
law, and especially our system of law, as one of the vastest pro- 
ducts of the human mind. No one knows better than I do the 
countless number of great intellects that have spent themselves in 
making some addition or improvement, the greatest of which is 
trifling when compared with the mighty whole. It has the final 
title to respect that it exists, that it is not a Hegelian dream, buta 
part of the lives of men. But one may criticise even what one re- 
veres. Law is the business to which my life is devoted, and I should 
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show less than devotion if I did not do what in me lies to improve 
it, and, when I perceive what seems to me the ideal of its future, if 
I hesitated to point it out and to press toward it with all my heart. 

Perhaps I have said enough to show the part which the study of 
history necessarily plays in the intelligent study of the law as it is 
to-day. In the teaching of this school and at Cambridge it is in 
no danger of being undervalued. Mr. Bigelow here and Mr. Ames 
and Mr. Thayer there have made important contributions which 
will not be forgotten, and in England the recent history of early 
English law by Sir Frederick Pollock and Mr. Maitland has lent 
the subject an almost deceptive charm. We must beware of the 
pitfall of antiquarianism, and must remember that for our purposes 
our only interest in the past is for the light it throws upon the 
present. I look forward to a time when the part played by history 
in the explanation of dogma shall be very small, and instead of 
ingenious research we shall spend our energy on a study of the 
ends sought to be attained and the reasons for desiring them. As 
a step toward that ideal it seems to me that every lawyer ought to 
seek an understanding of economics. The present divorce be- 
tween the schools of political economy and law seems to me an 
evidence of how much progress in philosophical study still remains 
to be made. In the present state of political economy, indeed, we 
come again upon history on a larger scale, but there we are called 
on to consider and weigh the ends of legislation, the means of 
attaining them, and the cost. We learn that for everything we 
have to give up something else, and we are taught to set the 
advantage we gain against the other advantage we lose, and to 

know what we are doing when we elect. 
| There is another study which sometimes is undervalued by the 
practical minded, for which I wish to say a good word, although 
I think a good deal of pretty poor stuff goes under that name. I 
mean the study of what is called jurisprudence. Jurisprudence, as 
I look at it, is simply law in its most generalized part. Every 
effort to reduce a case to a rule is an effort of jurisprudence, 
although the name as used in English is confined to the broadest 
rules and most fundamental conceptions. One mark of a great 
lawyer is that he sees the application of the broadest rules. There 
is a story of a Vermont justice of the peace before whom a suit 
was brought by one farmer against another for breaking a churn. 
The justice took time to consider, and then said that he had looked 
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through the statutes and could find nothing about churns, and 
gave judgment for the defendant. The same state of mind is 
shown in all our common digests and text-books. Applications of 
rudimentary rules of contract or tort are tucked away under the 
head of Railroads or Telegraphs or go to swell treatises on his- 
torical subdivisions, such as Shipping or Equity, or are gathered 
under an arbitrary title which is thought likely to appeal to the 
practical mind, such as Mercantile Law. If a man goes into law 
it pays to be a master of it, and to be a master of it means to look 
straight through all the dramatic incidents and to discern the true 
basis for prophecy. Therefore, it is well to have an accurate no- 
tion of what you mean by law, by a right, by a duty, by malice, 
intent, and negligence, by ownership, by possession, and so forth. 
I have in my mind cases in which the highest courts seem to me 
to have floundered because they had no clear ideas on some of 
these themes. / I have illustrated their importance already. If a 
further illustration is wished, it may be found by reading the 
Appendix to Sir James Stephen’s Criminal Law on the subject of 
possession, and then turning to Pollock and Wright’s enlightened 
‘book. Sir James Stephen is not the only writer whose attempts 
to analyze legal ideas have been confused by striving for a useless 
quintessence of all systems, instead of an accurate anatomy of one. 
The trouble with Austin was that he did not know enough English 
law. But still it is a practical advantage to master Austin, and his 
predecessors, Hobbes and Bentham, and his worthy successors, 
Holland and Pollock. Sir Frederick Pollock’s recent little book is 
touched with the felicity which marks all his works, and is wholly 
free from the perverting influence of Roman models. 

The advice of the elders to young men is very apt to be as unreal 
as a list of the hundred best books. At least in my day I had my 
share of such counsels, and high among the unrealities I place the 
recommendation to study the Roman law. I assume that such ad- 
vice means more than collecting a few Latin maxims with which 
to ornament the discourse,— the purpose for which Lord Coke 
recommended Bracton. If that is all that is wanted, the title “De 
Regulis Juris Antiqui” can be read in an hour. I assume that, if 
it is well to study the Roman law, it is well to study it as a working 
system. That means mastering a set of technicalities more diffi- 
cult and less understood than our own, and studying another course 
of history by which even more than our own the Roman law must 
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be explained. If any one doubts me, let him read Keller’s “ Der 
Rémische Civil Process und die Actionen,” a treatise on the pre- 
tor’s edict, Muirhead’s most interesting “ Historical Introduction 
to the Private Law of Rome,’ and, to give him the best chance 
possible, Sohm’s admirable Institutes. No, The way to gain a 
liberal view of your subject is not to read something else, but to 
get to the bottom of the subject itself. The means of doing that 
are, in the first place, to follow the existing body of dogma into its 
highest generalizations by the help of jurisprudence; next, to dis- 
cover from history how it has come to be what it is; and, finally, 
so far as you can, to consider the ends which the several rules seek 
to accomplish, the reasons why those ends are desired, what is 
given up to gain them, and whether they are worth the price. 

We have too little theory in the law rather than too much, espe- 
cially on this final branch of study. When I was speaking of his- 
tory, I mentioned larceny as an example to show how the law 
suffered from not having embodied in a clear form a rule which 
will accomplish its manifest purpose. In that case the trouble was 
due to the survival of forms coming from a time when a more 
limited purpose was entertained. Let me now give an example to 
show the practical importance, for the decision of actual cases, of 
understanding the reasons of the law, by taking an example from 
rules which, so far as I know, never have been explained or theo- 
rized about in any adequate way. I refer to statutes of limitation 
and the law of prescription. The end of such rules is obvious, but 
what is the justification for depriving a man of his rights, a pure 
evil as far as it goes, in consequence of the lapse of time? Some- 
times the loss of evidence is referred to, but that is a secondary 
matter. Sometimes the desirability of peace, but why is peace 
more desirable after twenty years than before? It is increasingly 
likely to come without the aid of legislation. Sometimes it is said 
that, if a man neglects to enforce his rights, he cannot complain if, 
after a while, the law follows his example. Now if this is all that 
can be said about it, you probably will decide a case I am going to 
put, for the plaintiff; if you take the view which I shall suggest, 
you possibly will decide it for the defendant. A man is sued for 
trespass upon land, and justifies under a right of way. He proves 
that he has used the way openly and adversely for twenty years, 
but it turns out that the plaintiff had granted a license to a person 
whom he reasonably supposed to be the defendant’s agent, although 























THE PATH OF THE LAW. 477 


not so in fact, and therefore had assumed that the use of the way 
was permissive, in which case no right would be gained. Has the 
defendant gained a right or not? If his gaining it stands on the 
fault and neglect of the landowner in the ordinary sense, as seems 
commonly to be supposed, there has been no such neglect, and the 
right of way has not been acquired. But if I were the defendant’s 
counsel, I should suggest that the foundation of the acquisition of 
rights by lapse of time is to be looked for in the position of the 
person who gains them, not in that of the loser. Sir Henry Maine 
has made it fashionable to connect the archaic notion of property 
with prescription. But the connection is further back than the 
first recorded history. Itis in the nature of man’s mind. A thing 
which you have enjoyed and used as your own for a long time, 
whether property or an opinion, takes root in your being and can- 
not be torn away without your resenting the act and trying to de- 
fend yourself, however you came by it. The law can ask no better 
justification than the deepest instincts of man. It is only by way 
of reply to the suggestion that you are disappointing the former 
owner, that you refer to his neglect having allowed the gradual dis- 
sociation between himself and what he claims, and the gradual 
association of it with another. If he knows that another is doing 
acts which on their face show that he is on the way toward estab- 
lishing such an association, I should argue that in justice to that 
other he was bound at his peril to find out whether the other was 
acting under his permission, to see that he was warned, and, if 
necessary, stopped. 

I have been speaking about the study of the law, and I have said 
next to nothing of what commonly is talked about in that connec- 
tion, —text-books and the case system, and all the machinery with 
which a student comes most immediately in contact. Nor shall I 
say anything about them Theory is my subject, not practical de- 
tails. The modes of teaching have been improved since my time, 
no doubt, but ability and industry will master the raw material with 
any mode. Theory is the most important part of the dogma of the 
law, as the architect is the most important man who takes part in 
the building of ahouse. The most important improvements of the 
last twenty-five years are improvements in theory. It is not to be 
feared as unpractical, for, to the competent, it simply means going 
to the bottom of the subject. For the incompetent, it sometimes is 
true, as has been said, that an interest in general ideas means an 
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absence of particular knowledge. I remember in army days read- 
ing of a youth who, being examined for the lowest grade and being 
asked a question about squadron drill, answered that he never 
had considered the evolutions of less than ten thousand men. 
But the weak and foolish must be left to their folly. The danger 
is that the able and practical minded should look with indifference 
or distrust upon ideas the connection of which with their business 
is remote. I heard a story, the other day, of a man who had a 
valet to whom he paid high wages, subject to deduction for faults. 
One of his deductions was, “ For lack of imagination, five dollars.” 
The lack is not confined to valets. / The object of ambition, power, 
generally presents itself nowadays in the form of money alone. 
Money is the most immediate form, and is a proper object of 
desire. “The fortune,” said Rachel, “is the measure of the intel- 
ligence.” That is a good text to waken people out of a fool’s para- 
dise. But, as Hegel says,’ “It is in the end not the appetite, but 
the opinion, which has to be satisfied.” /To an imagination of any 
scope the most far-reaching form of power is not money, it is the 
command of ideas/ If you want great examples read Mr. Leslie 
Stephen’s “ History of English Thought in the Eighteenth Cen- 
tury,” and see how a hundred years after his death the abstract 
speculations of Descartes had become a practical force controlling 
the conduct of men. /Read the works of the great German jurists, 
and see how much more the world is governed to-day by Kant than 
by Bonaparte. / We cannot all be Descartes or Kant, but we all 
want happiness. And happiness, I am sure from having known 
many successful men, cannot be won simply by being counsel for 
great corporations and having an income of fifty thousand dollars. 
An intellect great enough to win the prize needs other food beside 
success. The remoter and more general aspects of the law are 
those which give it universal interest. It is through them that 
you not only become a great master in your calling, but connect 
your subject with the universe and catch an echo of the infinite, a 
glimpse of its unfathomable process, a hint of the universal law. 





1 Phil. des Rechts, § 190. 
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KEENER ON QUASI-CONTRACTS.' II. 


HE correct definition of law in its usual sense, that is, the 
municipal law, which is the subject matter of jurisprudence, 

as distinguished on the one hand from morals, from the principles of 
mechanical action and reaction, and from general propositions, to all 
of which the term has been applied, but as including on the other 
equity, admiralty, and ecclesiastical law, or any juridical system ad- 
ministered in the community, is a matter of great dispute, and per- 





1 Continued from 10 HARVARD LAW REVIEW, 227. 

A word of explanation is perhaps demanded by the form of this article, which has 
confronted me with a larger task than I had at first comprehended. I realized from 
the beginning that mere iconoclasm is hardly enough, that to build is incalculably 
more useful than to tear down, and that if my task were to be adequately done, it must 
contain, besides the criticism, a positive contribution to theory. Accordingly, I planned 
a brief explanation (and it might have been very brief) of a theory of restitution; but 
in the actual writing it became necessary to formulate some common ground of accepted 
principles upon which the discussion could proceed. The learned author had advanced 
almost no proposition to which I could unqualifiedly agree, and I could think of none 
with which in fairness I could expect him to agree. The only recourse in this dilemma 
was to such propositions as were necessarily implied in the fact of argument about a 
common subject matter, and hence followed inevitably a consideration of the nature 
and reason of law and of the necessary postulates of jurisprudence. In order to bring 
the discussion within the limits of a magazine article, it has been condensed to the last 
degree of permissible compression. I can only hope that it is not unintelligible. 

It is but just to acknowledge the sources of the theory herein set forth. Even as a 
student at school I was conscious that the doctrine of unjust enrichment needed to be 
supplemented by a definition of injustice, or rather of justice, a problem which I 
hoped some day to solve. While I was so building castles in the air, Professor Ames 
in class one day intimated that there might be a principle of restitution anterior to, 
and perhaps the basis of, unjust enrichment, and that suggestion has not been forgot- 
ten. It is, in fact, the beacon that I have followed. His bread once cast upon the 
waters now returns to him, 

The conception of the organic constitution of society, and the conception that it is 
the basis of ethical obligation, have long been familiar to me from the teachings of my 
father, Dr. Francis E. Abbot. He has elaborated the former in a little volume entitled 
“The Way Out of Agnosticism ” (Boston, Little, Brown, and Company, 1890), and the 
latter in an article entitled “ The Advancement of Ethics,” published in the “ Monist” 
for January, 1895 (Chicago, The Open Court Publishing Company). 

For the remainder of the theory, including the argument for the necessity of obliga- 
tion as a part of the organic law in its application to persons, the classification of rights, 
and the discussion of special cases, I believe that I alone am responsible. Finally, it 
is to be added that illustrations and citations of authority have been sparingly made, 
not only because of limited space, but also because no proposition has been advanced 
as a proposition of the substantive law which seemed to require the support of 
authority. 
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haps no satisfactory definition has yet been given. Some essentials, 
however, may be readily determined without much discussion. For 
example, it will be agreed that law in this sense is a standard of 
conduct for human beings, and also that it is prescribed by the 
community through its constituted authorities. The agreement in 
definition would perhaps stop here ;? but a definition containing no 
more than that would lack at least one element that should properly 
be contained in it. If municipal law in the sense indicated is to 
be the subject matter of jurisprudence, which is a science compar- 
able to, and with an assured position among, the other sciences,? it 
must be capable of scientific treatment, or, in other words, must be 
rational. It might conceivably exist and be irrational; but in that 
event there could certainly be no science of it, and therefore no 
jurisprudence. It follows that in every juridical discussion in 
which there is anything more than affirmation on one side and 
negation on the other, there is necessarily implied as one of its 
conditions the rational character of the law. 

Law, to be rational, must be founded upon a reason. If no rea- 
son should in fact exist, law would have no support but the power 
of the legislating community. It might, it is true, exist under such 
conditions, but it is also true that it would then lack certain im- 
portant characteristics usually associated with law. It would lack, 
for example, every characteristic of permanence and stability. It 
might change at any moment, according to the shifting will of the 
community which prescribes it, and still maintain whatever validity 
as law it originally possessed, for by hypothesis it would have no 
reason, and therefore would have no reason for being one thing 





1 Compare the following definitions : — 
Law is “a rule of civil conduct prescribed by the supreme power in a state, com- 
manding what is right and prohibiting what is wrong.” 1 Bl. Comm. 44. 

It is “a general rule of external human action enforced by a sovereign political 
authority.” Holland, Juris. 37. 

“Tt is the body of commands issued by the rulers of a political society to its mem- 
bers, which lawyers call by the name ‘law.’” Markby, Elem. of Law, § 5. 

‘* Every positive law, or every law simply and strictly so called, is set by a sovereign 
person, or sovereign body of persons, to a member or members of the independent 
political society wherein that person or body is sovereign or supreme.” Austin, Juris., 
Lect. VI. sec. 189. 

“Rules of [law] are the rules which are deemed binding on the members of the 
state as such, and are administered, as and because thus binding, by courts of justice.” 
Pollock, First Book of Juris. 55. 

Many more definitions might be cited; but these will suffice to show how great a 
variety of form may be combined with similarity of substance. 

2 See Bouv. Law Dict. sud voc., and references. 
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rather than another. It might prescribe one standard of conduct 
to-day, and another to-morrow, and a third the day after. Being 
without a reason in fact, it would necessarily violate all reasons, 
and would literally be unreasonable. Unreasonableness, however, 
is irrationality ; and municipal law, therefore, not being irrational, 
must be founded upon a reason. Any definition which neglects 
to indicate this is, so far at least, defective. 

Every juridical inquiry which purports to be exhaustive and 
rationally sufficient must, in view of the foregoing considerations, 
be pressed back to the ultimate reasons of law. Of course, any 
such requirement may be urged beyond legitimate bounds. A 
demand for ultimate reasons continually pressed would not stop 
short of the foundations of the universe, and would include the 
most recondite investigations of philosophy. This, however, is 
obviously unnecessary in anything but philosophy, and therefore 
jurisprudence, like all other special sciences, may with propriety 
rest upon assumed postulates. All that can be rightfully de- 
manded is that its postulates be clearly expressed as postulates, 
and that they do not illicitly contain a predetermination of its 
conclusions. These conditions being complied with, any investi- 
gation into the postulates themselves will lie outside of law, and 
will properly belong with that investigation which relates to the 
postulates of science generally, that is, philosophy. 

One of the postulates of jurisprudence has been already indi- 
cated. Being a science, and law, as its subject matter, being 
therefore rational, its determinations must be ascertained by the 
process of reason and must endure the tests of logic. The validity 
of the syllogism in matters juridical, as the antecedent condition 
of any possible juridical argument, is thus the first postulate of 
jurisprudence. 

Another involves the mooted question of the freedom of the 
will, A standard of human conduct, as distinguished from neces- 
sary laws like those of mechanics, implies the possibility, together 
of course with the impropriety, of disobedience, and therefore of 
necessity implies the ability of the human being to whom the rule 
is prescribed to choose in the alternative between obedience and 
disobedience. That ability to choose is freedom, and the posses- 
sion of it under the prescription of law is juridical responsibility. 
Freedom in the individual as the antecedent condition of juridical 


responsibility is thus a second postulate of jurisprudence. 
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These two are in fact more than postulates ; they are the neces- 
sary conditions of the science. He who condescends to argue 
within the field of jurisprudence must perforce take them for his 
data. They may be questioned in their proper place, but within 
that field they cannot be questioned. If, when properly questioned, 
they shall be ultimately sustained as valid, the possibility and actu- 
ality of jurisprudence will be vindicated ; if not, jurisprudence will 
prove to be but an empty name. 

Assuming, however, its own real existence, and therefore its 
necessarily implied conditions, jurisprudence should begin by de- 
termining the reason of the law, and, in determining the reason, 
determine the form of the law; that is, its several particular rules 
or principles. With the reason and form thus defined, a particular 
instance, such as the rights involved in a given litigation, can be 
determined by demonstrating that it is governed by some one of 
these principles. Thus the juridical procedure takes a form which 
in its lowest terms is a syllogism, wherein the major premise is 
the predication of a juridical principle, the minor premise is a 
predication that the case at bar comes within its terms as an in- 
stance of it, and the conclusion is the joinder of the two in the 
final judgment of the court. The ascertainment of the major 
premise is the province of the jurist through the process of logical 
reasoning ; the ascertainment of the minor premise is the province 
of the court through its process of investigating facts; and the 
conclusion —that is, the judgment —follows, or should follow, 
inevitably upon these two. The jurist, then, whether a scholar 
writing a treatise, or a judge delivering an opinion in the course of 
a judicial proceeding, must first, if his major premise be a new or 
not hitherto recognized principle, establish his position by a cor- 
rect process of reasoning. If, for example, he asserts a principle 
of unjust enrichment, or a principle of restitution, he must carry 
his proofs back to a point where he reaches only the necessary 
postulates or conditions of law; or if he chooses to begin his argu- 
ment at a point short of the necessary postulates, — that is, with un- 
verified assumptions of certain results of prior logical reasoning, — 
he must at least make certain that his assumptions will not be ques- 
tioned. Otherwise his argument will have only the weight of an 
assertion of his individual opinion, which in the realm of an applied 
law based on a system of precedents may indeed be considerable, 
but in the domain of reason will be naught. 
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The reason of municipal law must accord with the constitution 
of society. Even if law be supposed to be but the reflection of a 
higher legislating will external to society, and manifesting itself by 
divine revelation or otherwise, there must be either an accord or 
an opposition between the constitution of society and any such 
will. If there be an opposition, it follows that the will legislates 
society’s ultimate destruction. Such a will, however, would defeat 
itself, and cannot be supposed. The assumption of jurisprudence, 
therefore, is that the reason of the law is in accord with the social 
constitution, and indeed the most superficial student would agree 
that that is the soundest jurisprudence which most closely har- 
monizes with the form of society. 

The researches of scientists into the doctrines of evolution, and 
the wide diffusion of their results, have made the similarity be- 
tween the form of society and the form of living things in general 
a matter of common knowledge. Both are recognized as organic ; 
but the full content of that term is by no means clearly understood. 
The discovery bears most important consequences, which cannot 
be appreciated, however, until the essential organic nature is more 
fully defined. It would be apart from my subject to enter into all 
the complicated analyses that are involved in the organic idea, but 
one fact, which bears immediately upon the nature of law, may be 
indicated at once, and that is, that within the organism there exists 
a most complete mutual dependence between part and part and 
between part and whole, between organ and organ and between 
organ and organism. If one organ fails to perform its functional 
office, the organism as a whole suffers, and likewise the other 
organs. On the other hand, if the organism as a whole fails in 
its general organic activities, the failure intimately affects every 
organ. Thus, if in the animal any one organ should fail in its 
functional activity, if the heart should cease to supply blood to the 
other organs and to the general system, the animal would languish 
and die, and in the general death would be involved the death of 
all the organs. Again, if the heart should fail to furnish blood to 
any one organ, like the limbs, it would become useless, and as a 
limb would die. So, too, if the whole animal should refuse to 
carry on its general activities, or should cease to provide suste- 
nance for its several organs, they would become useless from lack 
of exercise or from inanition. In fine, the animal and its organs 
subsist only in a general relation of interdependence of part and 
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part, and of part and whole, — a relation which may fitly be desig- 
nated by one word, reciprocity. Reciprocity, then, indicates a 
unitary principle with a twofold application, according to the terms 
of the relation, —the reciprocity between part and part, and the 
reciprocity between part and whole. In each application it is to 
be also observed that it possesses a double aspect. It means the 
necessity of, first, the integrity of the organ in the exercise of its 
own organic functions, and, second, its co-operation with the other 
organs and with the whole organism in the exercise of their several 
organic functions. 

The principle of reciprocity so ascertained and defined in the 
organism is capable of the most precise and exact application to 
the social body, which is itself an organism. In the new applica- 
tion, the individual takes the place of the organ, and the commu- 
nity at large takes the place of the organism as a whole. With this 
interchange of terms, we find a mutual dependence between the 
several individuals on the one hand, and between each individual 
and the community at large on the other, and we find also the 
double aspect of the relation in the necessity of freedom to each 
individual in the performance of his own function, that is, in the 
free development of his own life, and in the necessity of co- 
operation by each individual with others in the performance of 
their functions, that is, in the free development of their lives. 
The perception, in a more or less crude form, that this reciprocity 
is a principle of the social order, is one of the oldest heritages of 
thought in the possession of our race. It dates back certainly as 
far as the well known fable of the belly and the members, as told 
in the ancient days of Rome, and the separate aspects of it have 
caused the difference between the egoistic and the altruistic 
schools of morals. One set of philosophers seized upon its self- 
ish aspect in the necessity of individual freedom, and, making 
the individual’s happiness the ultimate goal, became the egoistic 
school in all its manifold forms. Another seized upon its disinter- 
ested aspect in the necessity of co-operation among the members 
of society, and, making the community’s happiness the ultimate 
goal, became the altruistic school in its equally manifold forms. 

A principle of reciprocal dependence, however, is not enough 
by itself to constitute the basis of a rationally sufficient theory of 
morals. Taken by itself it is not in any sense a law, that is,a rule 
of action, because it imports neither a necessity nor an obliga- 
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tion of conformance. To be the basis of moral theory it must be 
applied to morally responsible beings, to beings, that is, endowed 
with a freedom of initiative. It cannot, therefore, as to them be a 
rule of necessitated action. Moreover, it cannot without proof be 
assumed to be a rule of obligatory action, because that involves 
the unverified assumption of the existence of a moral obligation. 
It is true that obedience to the principle of reciprocity is essential to 
the maintenance of the social order, and even, in a large aspect, 
to the existence both of the individual and of society ; but to prove 
so much is to prove simply that reciprocity is a mere condition 
from which the utmost inference that can be drawn is that it is to 
the interest of society and of its members to conform to their 
conditions of existence. It is an invalid inference that such con- 
formance is obligatory. If individuals refuse to conform, they 
will, to be sure, their own destruction and the destruction of 
society ; but there is nothing in mere reciprocal dependence to 
forbid their willing such destruction, except the destruction itself. 
There has been much misconception on this matter, and in many 
ethical theories, notably the utilitarian, the effort to convert a 
mere mutual dependence between individuals, without more, into 
an obligation of altruism has been most strenuous. It has been a 
fruitless task, however, and those who have tried it have not per- 
manently satisfied the demands of reason. Unless therefore more 
inheres in this relation than has yet appeared, neither the necessity 
nor the obligation of conformance obtains with respect to the con- 
ditions of reciprocity. A more careful inquiry into the nature of 
law is necessary. 

In a mere static universe, wherein all things should be fixed and 
nothing should change, an intelligence of sufficient capacity might 
supposably discern certain formal relations, such as those of posi- 
tion, number, and likeness; but these are all that could be dis- 
cerned, and all that would be intelligible. No one form of sucha 
universe would be more intelligible than another. Even if it were 
arranged in an order of stellar systems, with suns, moons, and plan- 
ets, with perhaps forms of trees, mountains, and temples, these 
would be no more intelligible than irregular forms for which no 
name exists. There would be only these spatial and numerical 
relations, which could be as easily measured in the one case as in 
the other. Such a universe, however, could not in any part of it 
be seen, or heard, or tasted, or perceived by any physical sense, 
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since all sense-perception is based upon vibratory motions of matter, 
which are inconsistent with the hypothesis that all is static. In- 
deed, it could not be perceived even by an act of pure intelligence, 
for it is a violation of our hypothesis of unchangeability to sup- 
pose that in such a universe a perceiving mind could exist, since 
perception involves action of the perceived on the perceiver and 
reaction of the perceiver to the perceived, and action and reaction 
involve change. Such a universe, then, might conceivably exist, 
but it could never be known to exist. 

Introduce change into such a universe, but change only. The 
resulting conception of a universe of constant change is not new ; 
it existed in the ancient notion that the universe is a mere fortui- 
tous concourse of atoms. Now this conception involves the notion 
of time, for change means a succession of events marked in time; 
but this is the only addition to our prior conception. There is at 
any rate, so far as the hypothesis yet permits, no possibility of 
cause and effect. The impact of one body upon another would 
produce no change in either. Change might, or it might not, 
follow ; but, even if it did, by hypothesis it would not be the effect 
of the impact, and would not therefore be produced by it. Sen- 
suous perception of such a universe would be as impossible as in a 
static universe, for all forms of sensuous impression involve, not 
only vibration of matter, but also effects of vibration. That is, 
the vibrating matter must cause the perception in the perceiver ; 
but cause and effect are excluded from our hypothesis. By a parity 
of reasoning, intellectual perception is impossible, because percep- 
tion of all kinds involves the very causal relation which is rejected 
from our supposition. Like the purely static universe, therefore, a 
merely flowing universe might conceivably exist, but it could never 
be known to exist. 

From these considerations it follows that, in order that the 
external universe should be known at all as a self-subsisting reality, 
there must be something contained in it beyond the mere flux of 
hurrying atoms. There must be such a relation between the parts 
that one change necessarily produces another comparable to, and 
measured by, the former. A relation of this character we calla 
law, —a law of causality or of necessity. Such a law is insepa- 
rably involved in the act of knowing, and therefore knowledge of 
the mere existence of an external universe indubitably proves the 
existence of a law of necessary causality. 
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Let us now introduce into such an external and intelligible 
universe, governed as we have seen by a law of necessary causa- 
tion, human beings endowed with a freedom of initiative. Such 
beings, so far as they possess a material constitution, will be sub- 
ject, of course, to the necessary laws of matter. They are, how- 
ever, capable, under our hypothesis, of themselves setting in motion 
chains of causes and effects which have no antecedent cause other 
than the volition of the beings themselves. This is the meaning 
of freedom. These volitions, however, considered alone, have no 
explanation, so far as we have yet supposed. They are mere 
whims, of which nothing more is to be known than is to be known 
of the unconscious and unregulated motions of infancy. Indeed, 
that is all they are. If, however, we further predicate intelligence 
of such beings, a new but real element of intelligibility is added, 
to wit, the thought or intention manifested in their volitions. 

The mere supposition of intelligent and freely volitional human 
beings, however, bears no very important consequences. Such 
beings would be wholly unrelated, except in three particulars. 
They are of course under the relations of space, time, and the 
other purely formal relations ; they are subject to the law of causal- 
ity ; and they may voluntarily relate themselves to each other by 
joining in common purposes ; but with that their relatedness ends. 
Two of them, for example, of opposite sex, might voluntarily co- 
habit and beget children. The children would be the effect of 
their parents’ cohabitation, and the parents would be the cause of 
the children ; but any further relation would depend solely upon 
the volition, not of the parents only, but of the children as well. 
To suppose anything more is to violate our hypothesis. Under 
such conditions, there could be no family in any legitimate sense 
of the word. So, too, society would not exist otherwise than as a 
mere social compact, dependent upon the actual will of each in- 
dividual member, and since the possibility of a will to unite 
necessarily implies the possibility of a will to disunite, it would 
have no elements of continuity superior to the changing desires of 
its members. The form of such a society would be at any given 
moment but the form of the conjoint wills of its members. Those 
wills, however, would change with no more reason than the shift- 
ing desires of those at the time composing the social body, which 
therefore would lack every element of stability and of permanence. 
It would be particularly true that there would be no continuity of 
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form in the change from one generation to the next, and historical 
unity would be impossible. 

From these considerations, it follows that human beings to exist 
at all in a social body possessing a unitary form must exist accord- 
ing to some principle of unity apart from their volition and yet 
affecting it. It must bea principle relating free activities, but not 
necessitating their action. The difficulty is to reconcile such a 
principle with the freedom of the activities which it relates. It 
must be on the one hand universal, and on the other consistent 
with the possibility, in fact the actuality, of non-conformance. On 
the one hand, if it were not universal, it would be only occasional, 
and not therefore a general principle at all, and on the other hand, 
if conformance were a necessity, there would be no freedom in the 
individual. The reconciliation of these two can be found only ina 
universal principle, non-conformity to which is possible, but con- 
formity to which is od/igatory, that is, in a law, not of necessity, 
but of obligation. Whatever, therefore, may be the unitary prin- 
ciple of society, it involves an obligation of obedience, without 
which society is but a meaningless name. 

In the foregoing discussion of necessity and obligation, it is to 
be noted that the argument falls short of actually proving the ex- 
istence of either. It succeeds, supposing it to be valid, in showing 
only that necessity and knowledge of the universe as an existent 
reality on the one hand, and obligation and knowledge of society 
as a unitary body on the other, are inseparably connected terms, 
and that if one term in each pair is true, the other is true also. 
Now, as a matter of fact, both the knowable reality of the external 
universe and the unity of society except as a mere social compact 
have been denied, the former by certain despairing philosophers 
whose sect is not even yet extinct, and the latter by the early 
sociologists whose theories are at the present time substantially 
rejected. To discuss these problems is not within the province of 
jurisprudence, and I shall assume, therefore, without argument, 
both the reality of the universe and the unitary character of so- 
ciety, and hold them as proof of both necessity and obligation. 
But more than that: they constitute, like rationality and freedom, 
the necessary postulates of jurisprudence as a science, without 
which it cannot exist except as a figment of the imagination. If 
human beings are not causes, they cannot be juridically responsible 
for any effects. If they are not united in bonds other than those 
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of their voluntary forging, juridical responsibility is nothing but the 
force of the majority constraining the minority, and jurisprudence 
has no place except as a science of the will of the majority, which may 
change as it chooses, and therefore cannot be the basis of a rational 
science. Causality as the antecedent condition of juridical respon- 
sibility is thus the third postulate of jurisprudence, and obligation as 
the antecedent condition of juridical relation is its fourth postulate. 

Having ascertained then that, whatever may be the principle or 
universal element which makes society society, it must necessarily 
have the sanction of moral obligation, and having ascertained that 
the principle of reciprocity is that unitary principle of society, we 
must conclude that the principle of reciprocity is itself a principle 
of moral obligation, or in other words is a moral law. Indeed, in 
looking back upon our analysis, we can see that it is insufficient 
if it contents itself with finding that the condition of social exist- 
ence is summed up in a mere interdependence of individuals upon 
each other. The condition is more than that: it involves neces- 
sarily an obligation. Society and the individual alike are incapable 
of existence except under law. The possession of freedom is unin- 
telligible except as in and with responsibility for its exercise, and 
to speak of a free and intelligent but irresponsible being is in 
truth to speak a contradiction in terms. If, then, my argument 
is correct, the principle of society is the principle of reciprocity, 
and the principle of reciprocity is a law of obligation. 

Two things are to be observed about this law of reciprocity. It 
does not lose its quality as a condition in becoming a law, since it 
could not be that disobedience to it as a law should be fraught 
with less serious consequences than disobedience to it as a ‘condi- 
tion; and again its content as a law, the thing that it prescribes 
to be done, is precisely the same as the positive content of the 
organic law in the non-personal organism and in the organic uni- 
verse. It is in fact the organic law of the universe shorn of its 
quality of unconscious necessity, and given to the hands of freely 
volitional and intelligent beings as a trust obligation to be con- 
sciously obeyed. It is thus that the evolutionary nexus between 
man and the lower organic forms, historically actual as we now 
believe it to be, is also rationally possible, if not rationally neces- 
sary. In the process of evolution the organism becomes person ; 
in the same process the organic law becomes personal and the 
necessary becomes obligatory. 
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Reciprocity, then, is a law of obligation which creates ethical 
relations between two or more persons, or between persons and 
society. These relations may be regarded from the point of view 
of either term. From one aspect they are usually called obliga- 
tions, and from the other rights. The two words are thus but 
antithetical names for one and the same relation. In the self- 
regarding or egoistic aspect the relation concerns the free self- 
development of each member of society. To interfere with that 
is a breach of the obligation of reciprocity, which, so far forth, is 
to respect such freedom and refrain from interfering with it. The 
obligation being from the other view a right, each member of 
society has a right of free and uninterrupted self-development, 
which may for shortness be called his right of freedom. In its 
other regarding, or altruistic aspect, the obligation of reciprocity 
concerns the assistance due from each member within the social 
body to his fellows and to society, and due from society to each of 
its members. To refuse to render such assistance is a breach of 
the obligation of reciprocity, which, so far forth, is to render such 
assistance. Each member then has the right to such assistance, 
which may for shortness be called a right to co-operation. Thus 
two great classes of ethical rights are at once established. 

It may be noted in passing that the fullest performance of the 
altruistic obligation depends upon the fullest enjoyment of the 
egoistic right, and, conversely, that the fullest enjoyment of 
the egoistic right depends upon the fullest performance of the 
altruistic duty. It is only upon the condition that the individual and 
society are possessed of their utmost powers that they can render 
efficient aid to others, and it is only upon the condition that others 
assist them that they can themselves attain their highest develop- 
ment. It is thus in a very real sense true that the individual's 
highest self-development is a duty which he owes to others, and 
that their co-operation with him is their right which he must re- 
spect. Ina manner, therefore, the principle of reciprocity returns 
upon itself. These considerations bring more clearly to view the 
essential unity of the principle. Egoism and altruism, instead of 
being a conflicting duality of opposing forces, are harmonized into 
one law of distinguishable but inseparable aspects. Finally, be it 
observed, the organic relations which this principle involves would 
not be enlarged by showing the individual to be a member of 
another than the social organism. The same reasoning would 
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hold true, and would result, not in a new definition of the indi- 
vidual’s ethical status, but in the discovery of new terms for rela- 
tions already clearly defined. His right and duty would be the 
same, but those from whom they are due and to whom they are 
owed might be different. 

Human beings are more than organisms ; they are persons, with 
the power of freely conceiving purposes and of freely communi- 
cating them. In this power of conceiving and communicating 
purposes lies the power of promising their fulfilment. Now it 
requires no argument to show that upon the general fulfilment of 
promises depends the whole fabric of society. The vast and intri- 
cate system of commercial credit is but one empirical proof of this 
proposition. If the usual custom were to break promises instead 
of keeping them, three generations would suffice to restore the 
civilized world to utter barbarism. The social interest lends, there- 
fore, as one exemplification of the law of reciprocity, to every 
promise the sanction of organic obligation. The promise, in other 
words, being a voluntary relation established between members 
of an organism which, without the organic law, would be optional 
and terminable at will, is with it affected with the organic charac- 
ter, and is therefore obligatory. Such obligations, of course, are 
defined by the parties, and are precisely determined by the terms 
of the consent, and may therefore be as various as thought itself. 
Their variety, however, does not defeat their obligatory character, 
and promises are to be classed as a third group of ethical relations. 

The rights thus deduced from the organic idea may be classified 


as follows : — 
A. Right of freedom. 


’( B. Right to co-operation. 
Personal . . C. Consensual rights. 


Organic 


This classification of rights is exhaustive. They are deduced 
from man’s relations to the external universe and from his own 
internal constitution, and these are the only sources from which 
such deductions can be drawn. It remains to consider the relations 
of law to ethics, and thence to deduce a classification of legal rights. 

The law of reciprocity commands society as well as the indi- 
vidual. Society has its right of freedom, and also its duty of co- 
operation. Its organization in the form of states and nations is 
but the means to these two ends, and in particular the establish- 
ment of tribunals of justice is a means both to its self-development 
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and to the performance of its duty. In punishing crimes and mis- 
demeanors, and in adjudicating between citizens, it is therefore but 
obeying its organic duty and enforcing its organic right, as these 
are defined by the law of reciprocity. No state fails utterly in this 
function. To a greater or less extent, with a greater or less degree 
of intelligence, and with a greater or less approximation to the 
ethical standard, every community that ever existed has admin- 
istered some form of justice, and maintained some forum for its 
administration. Indeed, there is no criterion whereby to judge 
the progress of a community in civilization which is more funda- 
mentally sound than the success it has attained in the administra- 
tion of justice. The ethical law is thus at once the reason of the 
municipal law and the substance of its commands. 

Ideal justice would obtain were the state able to lend its sanc- 
tion to the ethical law in its entirety; but that is obviously impos- 
sible. It is still true, however, that the state should proceed in 
its duty so far as its powers will permit, and this is substantially 
recognized in the maxims of the law. Ubi jus, ibt remedium In 
any new case, therefore, the investigation into the limits of law 
should properly resolve itself, supposing the ethical status to be 
clearly ascertained, into an investigation of the limits of judicial 
power. In view of these considerations, I venture to hazard this 
definition : Municipal law is the command of society through its 
constituted authorities, founded upon the ethical law of reciprocity as 
the reason of its command, and, to the extent of its power, re-enacting 
that law as the standard of conduct for its citizens.* 





1 An interesting and perhaps the latest case indicating that this is the just attitude 
of the courts is Kujek v. Goldman, 150 N. Y. 176. 

2 It will be observed that this definition approaches very closely to the definition of 
Blackstone, “a rule of conduct prescribed by the supreme power in a state, command- 
ing what is right and prohibiting what is wrong.” 1 Comm. 44. The criticism of 
Christian upon the final clause of this definition, that, if right and wrong are referred 
to law, the proposition is tautological, and that, if they are referred to an external stan- 
dard, it is not true in fact, since the law prohibits many things that ethically are right, 
will occur to every reader. 1 Comm. 44 (Sharswood’s ed.), n. 8. This criticism pro- 
ceeds upon a probably mistaken notion of the meaning of the obnoxious clause. What 
Blackstone probably intended to indicate by it is the general command of the muni- 
cipal law to be ethical, which necessarily accords with the ethical law. He probably 
did not intend its particular commands to do or not to do particular acts, — commands 
which may not be, and in fact often are not, ethically right. It is this general com- 
mand which my own definition is intended to indicate. I have added the clause 
“ founded upon the ethical law of reciprocity as the reason of its command,” as ex- 
pressing more fully the rational nature of the command, and have used the phrase 
“society through its constituted authorities,” instead of “the supreme power in the 
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This conception of law renders possible a simple and intelligible 
classification of legal rights upon the basis of the previously ascer- 
tained ethical rights. It is a strong confirmation of the classifica- 
tion which I shall now offer, that it conforms with great accuracy. 
to the usually accepted classifications. 

In the first place comes the right of freedom. As has been 
seen, it is a negative right, requiring forbearance rather than active 
doing. It embraces within its scope, therefore, the whole class of 
torts. Assaults upon the person, property,! or reputation are but 
instances of its violation. The conception of this right as a sub- 
ject of legal protection has greatly advanced within late years. 
The real need now is that all the various classes of torts, such as 
assault and battery, nuisance, libel, and the like, should be recog- 
nized as but separate instances of one unitary right. Much has 
been accomplished in this direction already,? and the right of free- 
dom may justly be classed among the citizen’s legal rights. 

The duty of co-operation follows after the right of freedom. It 
is positive in its nature, requiring active performance rather than 
forbearance. The citizen owes it to his fellow citizens to be gen- 
erous with his possessions and kindly and charitable in his speech. 
He owes it to the state to devote a proportionate share of his time 
to his civic relations, and a proportionate share of his property to 
the support of the civic institutions. 

Duties which are owed directly to the state are sometimes made 
the subject of the state’s express command. They do not consti- 
tute direct legal relations between individuals, however, and are 
not therefore within the purview of this article, which is concerned 
only with the rights of individuals ¢#ter se. Duties of the latter 
kind, running to individuals directly, have very rarely received the 
enforcement of law. They involve too many considerations of re- 





state,” because the command is the command of society as an organized whole, and 
not of any part of it. With these two exceptions, the substance of the definition is 
the same, although there is still some variance in phraseology. 

1 I once ventured upon an analysis of the legal notion of property in an article 
entitled “ Police Power and the Right to Compensation,” 3 HARVARD LAW REVIEW, 
189. It is proper to add, that that article was written before I had arrived at the 
present theory of torts. Subsequent consideration only confirms me in the views then 
expressed. 

2 See the able and conclusive article of Messrs. Warren and Brandeis in 4 HaR- 
VARD Law REVIEW, 193. Also the case of Schuyler v. Curtis in its various stages : 
on motion for preliminary injunction, 27 Abb. N. C. 387; on appeal from injunction 
order, 64 Hun, 594; on the merits at the trial, 30 Abb. N. C. 376; on appeal from the 
final decree, 147 N. Y. 434. 
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mote and difficult character to receive adequate handling by any 
merely human tribunal. The obligation of assisting other indi- 
viduals in their private pursuits, as, for example, by giving alms, 
must necessarily lie largely, if not entirely, within the sphere of 
individual determination, because it involves an element of self- 
sacrifice. Some self-sacrifice is demanded from each member of 
society, but what and how great it shall be is left to the conscience 
of the individual. Others cannot decide such a question for me, 
nor I for others, and even the most perfect and enlightened juris- 
prudence would refuse to enter upon such an undertaking. Asa 
general rule, then, it is true that the state has refused to lend its 
sanction to the duty of co-operation as between its citizens. 

There are certain notable exceptions, however. The state may, 
in pursuance both of its right and of its duty, declare that certain 
acts are so important to the general welfare that a specific obliga- 
tion to perform them should be laid upon its citizens, and hence 
result certain statutory duties, such as the duty of abutting owners 
to keep their sidewalks clear of snow. The act of the legislature 
decreeing them is but declaratory of the previously existing ethical 
obligation. If it were not declaratory, it would be without the 
justification either of the right of the state or of its duty, and 
therefore in contradiction of its own organic law. In all commu- 
nities, however, mistakes may and do occur, and it sometimes hap- 
pens that really unjustifiable laws are in fact promulgated. Such 
laws have the exact force of the state behind them, and nothing 
more ; but to that extent they become for the citizen real rules of 
conduct, and must be accepted as part of his legal duties. Such 
duties, as has been said, are commonly owed to the state; but 
there are instances where they are owed by one citizen to another. 
Such a case is that of half-pilotage fees, mentioned by Professor 
Keener. A California statute imposed upon masters of vessels the 
duty of employing pilots in the harbors of the State, and provided 
that, when a vessel was spoken by a pilot and his services were 
declined, the master should nevertheless pay him half his usual 
fee! The justification of such a statute lies in the public need. 
It in effect imposes a tax upon the individual for the preservation 
of harbors and of human life, and it supports quasi-public officers 
to secure those two objects. 

A curious instance of such a right existing independently of 





1 Steamship Co. v. Joliffe, 2 Wall. 450; Keener on Quasi-Contracts, 16. 
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statutes is the so-called “ spurious easement” allowed in England, 
whereby the owner of a parcel of land could, without a contract, 
call upon his neighbor in certain circumstances to maintain the 
fences between their lands. If the right is sustainable on theory, 
which seems very questionable, it imposes upon the defendant a 
positive, not a negative duty. It seems to be due to custom! 

As has been said, these altruistic duties involve an element of 
self-sacrifice, and it is doubtful if the courts have the power of 
their own motion to require any such sacrifice, though of course, 
if the state should command it by statutory enactment, the courts 
must afford such remedies as they can. Even the legislature, 
however, should be, and is, chary of issuing such commands, and 
the condition of them should lie in a direct public need; and, so 
far as I am aware, with the exception of the spurious easements 
just mentioned, the courts in English-speaking jurisdictions have 
never undertaken to enforce a positive duty of this character 
without legislative support.2, That they may recognize the exist- 
ence of the duty of co-operation without attempting to compel its 
performance is, however, quite clear. A very striking and just 
instance of this is the case of Henry Eckert, who tried to save a 
child’s life at the risk of his own by snatching it from in front 
of an advancing train, and was killed in the attempt.2 The court 
rightly overruled a plea of contributory negligence in an action by 
his administratrix for damages. No court would have compelled 
him to take such a risk; but, when it was taken, the court was 
compelled to recognize its high ethical character, and the conse- 
quent legal right to run it, when, without such a reason, it would 
be legally unjustifiable. There are undoubtedly other instances of 
the recognition or enforcement of the right to co-operation, but 
these will suffice to show the existence of positive duties owed by 
one citizen to another. So far as they are enforced by law, they 
constitute legal rights. Like the negative rights, of which a viola- 
tion is a tort, they should strictly be regarded as but instances of 
one unitary right. So regarded, each citizen has, under many limi- 
tations and circumscriptions, a legal right to co-operation. 

Consensual rights are almost uniformly enforced. I have pur- 
posely used the word consensual instead of contractual, because 





1 Lawrence v. Jenkins, L. R. 8 Q. B. 274; s. c. 2 Gray’s Cas. on Prop. 324. 
2 See, however, the discussion of the nature of contribution, ost, p. 506. 
3 Eckert v. Long Island R. R. Co., 43 N. Y. 502 (1871). 
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there are many non-contractual rights which nevertheless receive 
abundant protection from the courts. A contract requires not only 
consent, but also a consideration. The beneficiary of an express 
trust has usually given no consideration whatever for his rights. 
They are, however, created by consent, are defined by consent, 
are terminated by consent, and withal are most favored in law. 
Consensual rights therefore are the third class of legal rights. 

If the foregoing arguments have been sound, the following is an 
exhaustive classification of the legal rights which may belong to 
any individual :— 

A. Right of freedom. 

"{ B. Right to co-operation. 
Personal . . C. Consensual rights. 


It remains now to consider the effect of a breach of right, and 
it is to be observed in the first place that a breach does not termi- 
nate a right, because if it did it would be possible for any person 
or society to terminate its obligation (the correlative of the right) 
by a mere refusal to perform, and obedience would in effect become 
merely optional. Such a result is inconsistent with our premise, 
that obedience is obligatory, not optional. A right then can be 
terminated or destroyed as between the parties only by the consent 
of him who owns it, and the effect of a breach is, not to destroy 
the obligation, but, at the most, to change it. 

The organism, like the chemical molecule, is a system of deli- 
cately adjusted and balancing parts, and a breach of a right is there- 
fore the disturbance of a position of organic equilibrium between 
the parts of the organism. Justice, then, lies originally in the 
maintenance, and secondarily in the restoration, so far as possible, 
of that position of equilibrium. The duty of him who commits a 
breach of obligation is therefore to put the injured person as nearly 
as possible into his former position. Such a duty is merely second- 
ary, arising only upon a breach of some one of the original obliga- 
tions. It is the secondary obligation, however, that is usually 
enforced by the courts, since it is rarely the case that they are 
able to prevent the breach of a primary obligation. It is some- 
times accomplished, however, as by an injunction against a threat- 
ened trespass; but, with exceptions of this character, in all 
contentious cases the judgment of the court is a declaration of 
the secondary duty of the defendant, reinforced by the power of 
the court through its judicial process to compel performance, and 
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the obligation upon a judgment is but this secondary obligation so 
judicially defined and sanctioned. 

The remedy for a breach of a right is that judgment which the 
court will render, and the possible remedies for each class of rights 
are readily ascertainable. For reasons of convenience, I shall con- 
sider first the duty of co-operation. 

The right of co-operation is a positive right, requiring active 
performance, and a breach of it is an omission. In the case of 
a positive right the court may compel the defendant to repair his 
omission by doing the very act which the obligation prescribes and 
which the defendant has left undone. The obligation to maintain 
fences was thus specifically enforced at common law by the writ 
de curia claudenda, which required the defendant actually to build 
the fence! This remedy may be called specific reparation of the 
breach. There is another and more usual remedy, however, in the 
award of damages, which by antithesis may be called reparation in 
value. The damages are of course the amount of money necessary 
to put the plaintiff in a position as good pecuniarily as that which 
he would have occupied. had the obligation been performed. The 
distinction between specific reparation and damages obtains even 
when the obligation is to pay money. If the court should order the 
defendant to make the payment himself, and should enforce its man- 
date by the process of contempt, that would be specific reparation. 
If it should undertake to make the payment itself out of the de- 
fendant’s property by a writ of execution, that would be damages. 

The right of freedom is a negative right, requiring forbearance, 
and a breach of it is a fault of commission. Specific reparation, 
then, in the complete sense of doing that which the obligation pre- 
scribes, is of course impossible. The defendant’s obligation was to 
refrain from acting ; but having broken his obligation by acting, he 
cannot so turn back the hands of time as to undo his act and then 
refrain from acting. Damages, however, or reparation in value, are 
quite possible, and are in fact the most usual remedy. 

There is a remedy other than reparation possible in some cases 
of torts. Reparation looks only to the plaintiff’s loss ; but in some 
cases the defendant acquires something by the wrong, and in that 
case he must restore what he has received. Thus, if the defend- 
ant commits an assault and battery, the plaintiff suffers damage, 
but the defendant has acquired nothing. On the other hand, if the 





1 Lawrence v, Jenkins, L. R. 8 Q. B. 274; s. c. 2 Gray’s Cas. on Prop. 324. 






















































































































498 HARVARD LAW REVIEW. 


defendant converts property of the plaintiff to his own use, the 
plaintiff not only loses the property, but the defendant gains it. 
Now the defendant’s original obligation was to refrain from inter- 
ference with the property, and this obligation still continues. His 
continued retention is a continued breach of this duty, and there 
is but one way in which he can end the breach, and that is by 
returning the property in the very form in which he took it. His 
negative obligation not to interfere is thus transformed by the 
breach into a positive duty to restore. This secondary obligation 
is frequently enforced by the courts. The action of replevin as 
common in American jurisdictions is one mode of enforcement, 
and the equitable remedy of declaring the defendant a constructive 
trustee of the property and directing him to return it is another. 
This may be called specific restitution. 

There are other cases in which the plaintiff, because what the 
defendant has gained is lost, destroyed, or for some other reason 
is incapable of restitution, is unable to have specific restitution, 
and there are still other cases in which he may not care to 
have specific restitution, even when it is possible. In such an 
event, he is allowed to recover the pecuniary value of what the 
defendant has received. This may be called restitution in value 
as distinguished from specific restitution. Usually, of course, 
the measure of restitution in value would equal the measure 
of damages, but it might at times differ considerably. Damages 
would be computed solely on the plaintiff's loss, without reference 
to what the defendant should profit ; but restitution in value would 
be measured by the worth of the property in the defendant’s hands, 
which might be greater or less than the plaintiff’s loss. 

It remains to consider the modes of remedy upon the breach of 
a consensual right. These rights may in some cases be positive, 
requiring the defendant to act, and in them specific reparation is 
often possible. Such a remedy is common under the name of 
specific performance. Reparation in value, or damages, is possible 
in all cases, and is in fact the most common remedy. Further 
discussion of these remedies is not necessary. 

In all instances of a breach of right, the plaintiff may forgive the 
wrong, or, to use the more technical term, may waive it. The 
essence of such an act, however, is that the defendant in effect 
denies the right, and the plaintiff yields it up. It is the conjoint 
action of the two, therefore, which destroys it. This is as true of 
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consensual rights as of others. A breach is, so far as the defend- 
ant is concerned, inconsistent with his obligation, and the plaintiff 
may take him at his word and himself regard the right as non- 
existent. This in the case of contracts is called rescission. In 
some cases, however, the right is called into existence upon the 
delivery from the plaintiff to the defendant of something valuable 
in return for the right, and what is so delivered — which, it is to be 
nuted, may be either property or services —is called a considera- 
tion. An undoing of the obligation will in such a case be com- 
plete only when the defendant returns the consideration which he 
has received. If under such circumstances the defendant both 
refuses to perform his obligation and also to return the considera- 
tion, the two positions are inconsistent, being at once an affirmance 
and a denial of the contract, and they immediately afford the plain- 
tiff an alternative. He may enforce the obligation by way of either 
specific reparation or damages, as the case may be, or he may 
declare the obligation at an end and recover his consideration. 
The latter, then, is alternative to damages, and between the two 
the plaintiff has an election. 

The right of rescission is not limited to a recovery of the con- 
sideration, in the strict and technical sense of the word in our law. 
It extends to whatever property or advantage the defendant has 
received from the plaintiff upon the faith of the obligation, even 
though it cannot in strictness be called a consideration. Whatever 
it be called, upon a rescission of the obligation, the defendant is 
under a duty to restore what he has gained or its value, and the 
plaintiff has his remedy of restitution. The gain may be restored 
in its original specific form, in which case the plaintiff will have 
specific restitution, or its worth may be restored, in which case the 
plaintiff will have restitution in value. 

These various possible remedies may now be re-grouped, not 
according to the rights from which they spring, but according to 
their form and quantitative value, and this re-grouping may be 
diagrammatically represented as follows : — 


A. REPARATION. 
1. Specific. (Possible if the obligation is positive.) 
2. In Value. (Possible in all cases.) 
B. RESTITUTION. 
1. Specific. (Possible if the defendant has obtained pro- 
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perty of the plaintiff by means of a tort, or upon 
faith of a consensual right, and the property can 
be restored.) 
2. In Value. (Possible if the defendant has received a 
benefit from the plaintiff by means of a tort, or 
upon faith of a consensual right.) 


The resemblance between restitution in value upon the breach 
of a consensual obligation and the similar restitution upon a tort 
is purely quantitative. It is so exact, however, in that particu- 
lar that the two forms of the obligation may be conveniently, 
though perhaps not very scientifically, treated together. In every 
case of restitution in value, inspection shows that there are four 
conditions to be satisfied. In the first place, the plaintiff must 
have lost something; in the second place, the defendant must, 
have gained something; in the third place, that which the plain- 
tiff has lost must be identically that which the defendant has 
gained ; and, in the fourth place, there must have been a breach 
of right, which may be a breach of a consensual right or a tort. If 
any of the first three conditions do not obtain, there is nothing to 
restore, and if the fourth does not obtain, there is no duty, since 
the plaintiff cannot ask a remedy where there is no wrong. 

The principle of restitution in value, by reason of its rather un- 
scientific character, probably cannot be stated in a form that is 
satisfactorily concise; but perhaps the following will serve: Upon 
a tort or upon the breach of a consensual obligation the defendant 
shall restore the value of whatever the plaintiff has lost and he has 
gained. 

This principle of restitution in value, or, more shortly, restitu- 
tion, I believe to be substantially what is intended by Professor 
Keener in his doctrine of unjust enrichment. That doctrine, how- 
ever, has been applied by him to many cases which cannot come 
under the head of restitution, and it is necessary now to ascertain 
the differences between the two. 

In the principle of unjust enrichment, three elements must ob- 
tain, — expense of the plaintiff, enrichment of the defendant, and, 
finally, injustice. Now, it is clear that expense of the plaintiff and 
enrichment of the defendant in the one principle are identical with 
loss by the plaintiff and gain by the defendant in the other. The 
condition of restitution, however, that what the plaintiff loses must 
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be the identical thing that the defendant gains, does not appear in 
the doctrine of enrichment, nor does it appear that by injustice is 
intended merely a tort or a breach of a consensual obligation. In 
every case, however, where, in addition to the conditions contained 
in the doctrine of enrichment, it is also true that the injustice lies 
in a breach of a consensual obligation or in a tort, and that the 
property or service whereby the defendant is enriched is also the 
property or service which the plaintiff has lost, the principle of 
restitution is applicable. The cases cited and discussed by the 
learned author in his chapters entitled “ Waiver of Tort”? and 
“ Obligation of a Defendant in Default under a Contract,” 2 almost 
uniformly fall within the lines of both doctrines, and so far as that 
is true I am glad to avow myself in accord with the learned author. 
A particular discussion of such cases, therefore, is not necessary. 
It is in the discussion of cases in which the two principles differ 
that the greatest intellectual profit and the clearest mutual under- 
standing lie, and therefore, ungracious though it seem, it is on the 
differences rather than on the agreements that stress will be laid. 
As has been seen, the word unjust may have a wider scope than 
merely the breach of the obligations enumerated in, the principle 
of restitution. It behooves the careful critic, therefore, to analyze 
the distinction between the two. Now the learned author has 
attempted no definition of injustice. This cannot be regarded as 
otherwise than a very serious and fundamental omission by a writer 
who is endeavoring to establish a new principle based upon justice. 
It necessarily invalidates as an argument every discussion upon 
which he enters, simply because it deprives him of a major premise. 
There are for him no criteria of the general class of unjust acts 
whereby to determine a given case. We may admit, for argu- 
ment’s sake, that a tort is an unjust act; but if some other reader 
less tolerant should refuse to make the admission, how could the 
author substantiate his position that one who enriches himself by 
a tort is unjustly enriched? This is, of course, an extreme case, 
and the learned author may say, with some justice, that he had no 
intention of writing a book on jurisprudence in general, and that 
he took certain results of jurisprudence as fully determined. This 
plea will not avail him, however, in cases where there are no such 
fully determined results. Thus he concludes that the plaintiff 
should be allowed to recover from the defendant in a case where 





1 Pages 159-213. 2 Pages 267-314. 
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the plaintiff has rescued the defendant’s property from destruction 
without request (the defendant being quite ignorant of the dan- 
ger), but expecting nevertheless to be compensated for his ser- 
vices.1 Having no principle of justice, the author can only say 
that it seems to him unjust that the defendant should not pay 
for the benefit received, and in fact that is all that he does say. 
He does, it is true, argue that the preservation of property is bene- 
ficial to the public as well as to the owner, and that therefore the 
public interest should weigh in the plaintiff's favor; but he de- 
stroys his own argument by admitting that, if the plaintiff expected 
no compensation at the time of rendering the service, when the 
public interest would have been just as great as if he had expected 
compensation, the plaintiff should not succeed. His position, there- 
fore, resolves itself into a mere statement that it is unjust that the 
defendant should not pay the plaintiff, and he has no valid argu- 
ment to meet the counter proposition. It is worthy of remark that 
in this particular instance he admits that the weight of authority 
is against him.? 

The absence of definition renders it impossible to construct 
such a notion of his theory as will render criticism of it either 
profitable in itself or free from the charge of not accurately repre- 
senting him. The utmost that can be done is to consider some of 
his specific instances. The first to be considered will be a case in 
which, agreeing with the learned author that there is injustice, I 
should find it in a breach of obligation. A second will be a case 
in which I can find no injustice, because there is no breach of 
obligation, although the learned author holds otherwise. These 
two will suffice to define the difference of view. 

1. In Exall v. Partridge,® the facts were these. It was at that 
time the law of England that a landlord to whom rent was in 
arrear might enter upon the premises, and seize by judicial process 
and in satisfaction of the rent due whatever property might be 
found there, whether it belonged to the tenant or to somebody else. 
The defendants, of whom there were three, had all been originally 
tenants of one Welch, but two of them had assigned their interest 
to the defendant Partridge, without however procuring from their 
landlord Welch any release of their liability to him. They were 
thus under a legal obligation to the landlord to pay the rent; but 
as between themselves and Partridge they had no interest in the 





1 Page 354 et seg. 2 Page 354. 88 T. R. 308. 
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premises, and Partridge was solely liable. The defendant Par- 
tridge was a coach-maker, and the plaintiff, knowing all the facts, 
left his carriage under Partridge’s care. The rent being in arrears, 
the landlord, as he was legally entitled to do, seized the plaintiff's 
carriage and was about to sell it. Thereupon the plaintiff, in order 
to release his carriage from the seizure, paid a sum equal to the 
rent, and brought suit to recover the amount so paid, not from 
Partridge only, but from all the defendants. It was objected that 
only Partridge was liable. 

The court sustained a recovery against all three, and the learned 
author, by reason of his doctrine of unjust enrichment, agrees with 
them. I should agree with the conclusion as to Partridge, but on 
grounds neither of enrichment nor of restitution, and I should 
disagree as to the other two. 

The defendant Partridge was a bailee of the carriage, and there- 
fore under a contractual obligation to care for it. His omission to 
protect it from seizure was a breach of that obligation, precisely 
analogous to a breach by failure to protect it from storm which 
to his knowledge was imminent. Indeed, in the actual case, his 
omission was the more culpable, since his own wrong-doing had 
brought about the danger. It is as if he had wrongfully diverted 
a watercourse from some neighbor’s land, and had then omitted 
to protect the carriage from the effects of the water so diverted. 
The damage which the plaintiff suffered from the breach was pre- 
cisely the amount of rent which he had to pay in order to save 
his property. Therefore the plaintiff should be allowed a recovery 
from Partridge upon his contract of bailment to the extent of his 
payment. The doctrine of restitution cannot apply, because, while 
the plaintiff suffered a loss and Partridge received a benefit, no- 
thing passed from him to Partridge and there was nothing for 
Partridge to restore, and the plaintiff's recovery is only by way 
of damages. The doctrine of unjust enrichment is unnecessary, 
because there is already a remedy through well recognized princi- 
ples of contract. 

The discussion so far indicates a reason for agreeing with the 
learned author in his conclusion that the defendant Partridge is 
liable, but for disagreeing with his ratio decidendi. A discussion 
of the relations of the other defendants will perhaps make clearer 
the difference of view, although it should properly accompany the 
consideration of the mext case. 
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The plaintiff's carriage was on the premises without the request 
of the defendants other than Partridge. They therefore owed him 
no duty of a consensual nature, and they committed no tort against 
him. Consequently the doctrine of restitution has no application 
to them. I can discover no obligation of any character which 
they owed to the plaintiff, and which they failed to perform, 
and therefore I can see no reason for a recovery on any theory. 
The learned author, however, would sustain the recovery upon 
the principle that the plaintiff had paid the money under com- 
pulsion, and was not therefore what he calls an “ officious volun- 
teer.’! He does not define the meaning of officious, but apparently 
he regards it as a valid principle of law that, when the plaintiff has 
rendered the defendant a service, and in rendering it was not offi- 
cious, the plaintiff can recover its value His cases which he 
decides according to the principle of officiousness hardly help to 
an understanding. For example, according to him, a plaintiff who 
saves the defendant’s property from destruction without expecta- 
tion of compensation is officious, and cannot recover, while if he 
had expected compensation he would not be officious and could re- 
cover. I submit that such a distinction in no wise accords with 
the common notion of officiousness. Apart from any such verbal 
criticism, however, without an explanation the word lends no assist- 
ance to the decision of the question. To prove that one who zs 
officious cannot recover is by no means to prove that one who is zo? 
officious can recover. So to argue is to commit the fallacy of un- 
distributed middle. It was therefore, at the very least, incumbent 
upon the author to establish that, by precedent at any rate, the 
doctrine of unofficious volunteers is an admitted principle of our 
jurisprudence. This he has failed even to attempt, and it is at 
least questionable if such be the fact. Finally, the learned author 
has hardly shown the plaintiff to be unofficious. The plaintiff put 
his carriage upon the premises knowing its liability to seizure, and, 
so far as these defendants were concerned, without request. He 
was quite as officious therefore in assuming that risk voluntarily 
as he would have been in voluntarily paying the rent itself without 
request and without the seizure. Having officiously put himself in 
a position of danger, he cannot afterward say that he was unoffi- 
cious in paying the penalty. I submit, therefore, that the learned 
author has given no sufficient argument in support of his proposi- 
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tion that the plaintiff in Exall v. Partridge has a cause of action 
against any of the defendants except Partridge. 

There is a ground in the particular case for sustaining the 
plaintiff's recovery, which is not adverted to either by the court or 
bythe author. At the time of paying the rent, the plaintiff took a 
receipt stating that the payment was made “on account” of the 
defendants, and this receipt may be regarded as an informal assign- 
ment of the landlord’s rights to the plaintiff, which the plaintiff 
might enforce in a proper form of action. Where this element is 
lacking, however, it is difficult to see any breach of right, or 
consequently any cause of action. 

2. In Deering v. The Earl of Winchelsea,! it appeared that the 
plaintiff and defendant were sureties on separate bonds for the 
faithful performance of his duties by a brother of the plaintiff. 
The brother having defaulted in his duties, and the plaintiff hav- 
ing been compelled as surety to pay the whole loss, the plaintiff 
endeavored to compel the other two sureties to contribute to the 
burden in equal shares. There was no evidence of any contract 
to contribute. The court held that the plaintiff should recover, 
and the learned author agrees with the court, regarding the case 
as a good illustration of the doctrine of unjust enrichment.” 

The doctrine of restitution does not apply, because the defend- 
ant has committed no breach of a consensual obligation and no 
tort, and also because there is nothing for him to restore, for he 
has received nothing from the plaintiff. 

The learned author himself advances no argument in support 
of the plaintiff's right of recovery; but he cites from the opinion 
of the court a passage of which the essence is contained in these 
sentences: “The point remains to be proved that contribution is 
founded upon contract. If a view is taken of the cases it will 
appear that the bottom of contribution is a fixed principle of jus- 
tice, and is not founded in contract. . . . The reason is, they the 
sureties are all 7m @guali jure, and, as the law requires equality, 
they shall equally share the burden.” 

With all due deference to the learned court and to the author, 
the point to be proved is, not that the right to contribution is 
founded on contract, but that it exists independently of contract. 
It was the latter proposition that the plaintiff affirmed and the 
defendants denied. But, apart from this, is the reasoning of the 





1 2B. & P. 270. 2 Page 4o1. 
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learned court as to equality correct? I submit that it is not. In 
the first place, by hypothesis the plaintiff voluntarily assumed the 
risk of bearing the whole burden upon his own shoulders. If he 
were compelled to bear it, as in this case he was, he has suffered 
no injustice, though it might be a hardship. In the second place, 
the creditor to whom the various bonds were delivered had the 
right to choose, among all who were bound to him thereby, which 
one he would sue. The bonds being separately executed and the 
parties being different, separate suits would be necessary to en- 
force them, and many reasons, such as difficulty in serving the 
defendants or possible defences to some of the suits, might render 
one suit much more advantageous to him than another. The 
creditor, therefore, is quite within his rights in holding one surety 
rather than another responsible for his loss. In the third place, 
the defendants have committed no breach of obligation against the 
plaintiff, unless their duty to contribute is an obligation. Since 
that obligation is the matter at issue, it cannot be assumed with- 
out proof. The equality then is that all the sureties are liable to 
be called upon for the whole loss, and that their risk, or chance of 
bearing the loss, is equal. It is not that they should all bear 
equal shares of the same burden. The result of holding otherwise 
is that a surety who voluntarily assumes a liability is enabled to 
throw a part of it upon persons whom he never asked to share it, 
who have in no wise broken any obligation to him, and whose 
relation to him is, so far as he is concerned, purely accidental. 
For these reasons it seems to me clear that contribution should 
never be allowed except as it is based upon some consensual right. 

It must be admitted that both in this case and in the case of 
Exall v. Partridge! it would be a generons act on the part of the 
defendants to pay the plaintiff what he asks, and thence it may 
be argued that the courts in enforcing the liability have merely 
recognized, consciously or unconsciously, the fact that generosity 
may be enforced by them in such cases asa legal duty. In that 
event, the duty would be classified under what I have called the 
duty of co-operation. This is certainly a very arguable proposi- 
tion ; but certain consequences of it must be considered. Generos- 
ity involves an act of self-sacrifice. Suppose that by enforcing the 
performance of such an act the defendant were impoverished. 
Would it be just for the court to enforce it? Not every act of 


18 T. R. 308. 
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generosity can be made legally obligatory. No court, for example, 
could justly take upon itself the task of saying that in such and 
such cases it would compel the giving of alms. If in some in- 
stances, then, it enforced the duty of generosity, and in some it 
refused, it will become necessary to establish some criterion 
whereby to distinguish those in which it could act from those in 
which it could not. The courts have never consciously under- 
taken such a task, and would undoubtedly deny their essential 
power to attempt it.} 

Assuming, however, that some such principle were established, 
the remedy of the plaintiff is by way of damages for a breach of 
obligation, and not by way of restitution. Neither would it avail 
the doctrine of unjust enrichment. The measure of recovery is 
the plaintiff’s loss, and it is only accidental, and perhaps not true 
in all cases, that the plaintiff's loss equals the defendant’s enrich- 
ment. Even if it were always true, however, the result would be 
that the doctrine of unjust enrichment would include divergent 
forms of remedy ascertained by several and independent modes 
of analysis. It would therefore violate the canons of scientific 
classification. Moreover, it is an unnecessary link in the chain of 
reasoning, because, before the injustice is established, the rights 
of the parties are already determined. The doctrine is therefore 
mere surplusage. 

It is of course impossible to meet in anticipation all the argu- 
ments that may be advanced in opposition to the principle of 
restitution ; but there is one query which will at once occur even 
to those readers who possess only the rudiments of legal learning, 
and which bears a special relevancy to the question of justice. 
Where with reference to this principle are to be classified the 
remedies granted upon mistake? The question is so important 
that it should receive a commensurate attention. 

The learned author assumes without argument that mistake, 
when the defendant has profited and the plaintiff has lost thereby, 
is a ground of recovery upon the doctrine of enrichment, and he 
has contented himself with merely distinguishing a payment under 
mistake from a voluntary payment with knowledge of the facts, 





1 See ante, p. 495. Of course, if the duty of contribution were expressly grounded 
upon any such theory, we should be forced to admit that the duty of co-operation is 
sometimes enforced by the court of its own mere motion. Until the court takes that 
express position, however, it is preferable to regard these decisions as based upon a 
misapprehension. 
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which, when made without a consideration, is a gift.1_ The proposi- 
tion, however, that a mistake constitutes a ground of recovery is not 
true as a universal proposition, and, like all other such propositions, 
can be defeated by showing a particular instance in which it fails. 
The learned writer himself indicates many such instances. More- 
over, it is by no means an obvious proposition in any case that a mere 
mistake of the parties should create a cause of action in favor of 
one against the other. If mistake involves no breach of right, as 
is commonly said, how can a plaintiff ask the court to grant him 
relief against one who has omitted no duty? The learned author 
himself says, ‘There being no contract between the parties, unless 
the defendant is guilty of some wrong, the plaintiff can establish 
no cause of action against him.”*® He is speaking, to be sure, of 
the necessity of proving a tort as the basis of action in the case of 
restitution upon a tort, but he calls this an “almost self-evident 
proposition,” and indeed it is. It certainly should suffice to throw 
upon him the burden of showing the wrong involved in mistake. 

The true theory, as I conceive it, may be best illustrated in the 
consideration of three cases. 

I. Suppose that A, with knowledge of the facts, makes an inten- 
tionally false statement of them to B, in order to induce B to pay 
him a sum of money. 

This is a clear case of deceit, and B should be allowed to recover 
back the money. 

II. Suppose A makes the same statement, which is false in fact, 
but which he honestly supposes to be true, in order to induce B to 
pay him the money. Before the payment, however, he learns the 
falsity, but, suppressing his knowledge, allows B to pay him on the 
faith of the representation. 

This is clearly as much deceit as the former case, and B should 
be allowed to recover back his money.+* 

III. Suppose the same facts, except that A discovers the falsity 
of his statement after the payment instead of before it. 

This is a case of mistake, but it is indistinguishable in principle 
from the others. A is as morally, and should be as legally, delin- 
quent in retaining the money as in the other cases he was morally 
and legally delinquent in taking it. An action to recover back the 
money paid in the case of such a mistake bears much the same 





1 Pages 26, 27. 2 Pages 32, 34, 43) 59, 71, 72, 77, and elsewhere. 
8 Page 160. * Pollock on Torts, 4th Eng. ed., 265, 267. 
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relation to an action to recover money paid upon deceit that an 
action for a conversion of property by a wrongful detention bears 
to a similar action upon an originally wrongful taking. Mistake 
is thus relegated, if the analysis is correct, to the same category as 
deceit, and the futher question is as to the nature of deceit. 

Deceit is always, so far as I am aware, classed as a tort; but it 
will be observed that the duty is positive, not negative. It is to 
tell the truth. This quality at once differentiates it from all torts. 
It also differs from torts proper, in that it is not an interference 
with any person’s free activity. By hypothesis, the false statement 
is addressed to the individual’s free volition, influencing it rather 
than compelling it. If there were compulsion, deceit would reduce 
itself to duress. Moreover, there is in all cases of deceit a meeting 
of minds on the point that the defendant is telling the truth. That 
is the understanding of the plaintiff, and that is the understanding 
which the defendant wishes the plaintiff to have. Then, too, the 
plaintiff has either of two remedies: he may rescind the transac- 
tion, restoring to the defendant what he has received and taking 
back what the defendant has received, which is restitution, or he 
may have damages, which is reparation in value. That is, the 
plaintiff has a right of precisely the same elements and with pre- 
cisely the same remedies as those inherent in a formal consensual 
obligation to tell the truth. 

Nor is it difficult to work out such an obligation in fact. Com- 
munication is impossible except upon a basis of truth. It is im- 
possible to conceive a being with an intelligence sufficient to make 
a statement who cannot also understand whether the statement 
conforms to his own beliefs and realize that the one with whom 
he is communicating relies upon its truth. In the very nature 
of communication a mutual understanding between the parties 
is involved. It is quite as easy, therefore, to find such a mutual 
understanding in fact, even though it be not expressed in words, 
as to find a real contract when a householder orders supplies from 
his grocer and yet does not in words promise to pay for them. In 
both cases there is a common ground of negotiation, and this com- 
mon ground, by the consent of the parties, defines their relations 
with each other. 

In every communication, therefore, there is a real understanding 
that he who makes the representation is telling the truth, and the 
act of entering upon such a representation, which is a purely vol- 
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untary act, involves a real undertaking to tell the truth. This un- 
dertaking may or may not contain all the elements of a contract 
as they are defined by our law, but nevertheless it imports a legal 
obligation. An intentional breach of it is deceit ; an unintentional 
breach is mistake. 

If the foregoing views of deceit and mistake are sound, it follows 
that the remedy by way of restitution depends upon the possibility 
of rescission, that is, of undoing the obligation. Now the repre- 
sentation in the case of mistake is mutual, because the mistake is 
mutual. If, therefore, the defendant alters his position in reliance 
upon its truth, rescission cannot be had without his consent and 
the remedy of restitution cannot be applied. This seems to be the 
true ground for the doctrine of purchase for value as applied by the 
learned author in his chapter on “Recovery of Money paid upon 
Mistake.” } With this explanation, and with such emendations as 
would be naturally consequent upon it, the principle of restitution 
is in accord with the conclusions of that chapter. 

The cases which have just been discussed have sufficiently indi- 
cated the divergence between the conception of justice entertained 
by the learned author and the conception involved in the principle 
of restitution. It remains only to show the difference between the 
identity required by the principle of restitution to exist between 
the plaintiff’s loss and the defendant’s gain, and the enrichment 
required by the doctrine of unjust enrichment. This difference 
has incidentally been noted in the discussion of the cases of Exall 
v. Partridge? and Deering v. Winchelsea. In the former, the 
plaintiff lost the amount which he paid the landlord, and the 
defendants profited by their rent, which was paid. The doctrine 
of enrichment could apply therefore, but the principle of restitu- 
tion could not, because, since the defendants received nothing from 
the plaintiff, there was nothing for them to restore. Whatever 
remedy the plaintiff had was by way of damages, and not by way 
of restitution. In the latter case there is, for the same reason, no 
restitution possible. It is somewhat difficult, moreover, to ascer- 
tain the measure of enrichment. When one surety pays the whole 
debt, he loses the full amount. The other surety also profits by 
the same amount, because he is saved from paying the full amount, 
and the first inference is that the amount of the debt is the amount 





1 Pages 26-158. 2 8 T. R. 308; Keener on Quasi-Contracts, 388. 
8 2B. & P. 270; Keener on Quasi-Contracts, 401. 
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of the enrichment. This, however, is absurd, because one surety 
could then recover the whole debt from another, who could there- 
upon turn about and on the same principle recover it back. The 
learned author does not meet this difficulty ; but he assumes with- 
out argument that the plaintiff can recover only a proportionate 
share. That measure of recovery can be ascertained, however, only 
upon the theory that there is already in existence a duty to contrib- 
ute pro rata, and that the enrichment of the defendant is the ad- 
vantage which he retains upon a refusal. If that duty is made to 
depend upon the theory of unjust enrichment, there is a complete 
circle of reasoning, as thus: the defendant is unjustly enriched by 
his proportionate share of the debt, because he ought to pay it and 
does not ; but he ought to pay it, because if he does not he is un- 
justly enriched. It follows that, if the plaintiff is to recover at all, it 
must be upon some other principle the that of unjust enrichment. 

One more case will suffice. In Phillips v. Homfray,! the facts, 
shorn of some complexity, were these. The plaintiff was the owner 
of an underground road through a mine, which road, so far as he 
knew, was unused. It appeared, however, that the defendant had 
used it for a considerable period of time, and at a considerable 
saving of expense. When the plaintiff discovered the truth, he 
brought suit to recover an amount equal to the defendant’s sav- 
ings. There was no evidence that the road suffered any injury 
by the defendant’s unauthorized use. The court denied the re- 
covery ; but the learned author regards the case as an illustration 
of the doctrine of unjust enrichment, and would permit a recovery. 
The court said in italicized words that the defendant “saved his 
estate expense, but he did not bring into it any additional property 
or value belonging to another,” or, in other words, denied that the 
plaintiff suffered any expense. The learned author meets this 
argument by pointing out, what is perfectly true, that the de- 
fendant was enriched by the amount of his savings; but he fails 
to point out that the plaintiff was at any expense, and that is the 
very difficulty of the case that the court felt. The point is un- 
answerable. The plaintiff was not deprived of the use of the prop- 
erty himself, because he made no attempt to use it. He supposed 
all along that it was unused, and there was nothing to show that, 
if he had tried to use it, the defendant would have prevented him. 
He was not deprived of any rentals which a third party might 





1 24 Ch. Div. 439. 
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have paid him for the use of it, since he made no effort to rent it. 
There is only one other supposition possible, to wit, that the plain- 
tiff was deprived of rents which the defendant ought to have paid 
him. Such a duty onthe part of the defendant cannot be explained 
by the principle of unjust enrichment without a vicious circle, as 
thus : the defendant is unjustly enriched by the amount of rents 
which he ought to pay and does not ; but he ought to pay those 
rents, because, if he does not, he is unjustly enriched. 

In Phillips v. Homfray a recovery was denied; but there are 
cases where the defendant, by a wrongful use of the plaintiff's 
property, has benefited himself without causing any loss to the 
plaintiff, and is nevertheless held in the cases to a liability for all 
the profits which he has made.! To allow a recovery in these 
circumstances is difficult to justify. It certainly cannot come 
within any notion of remedy as remedy, because, ex hypothesi, the 
plaintiff has suffered no damage, and there is no damage to repair. 
Neither is there anything for the defendant to restore. For this 
reason also the plaintiff cannot bring himself within the principle 
of enrichment. A recovery therefore, if allowed, reduces itself to 
a mere punishment, on the theory that no one shall take an advan- 
tage by his own wrong. It is a measure of punitive, not remedial, 
justice, and can be upheld only on the principle that underlies the 
treble or punitive damages sometimes awarded on a breach of con- 
tract. Whether punishment for a wrong should ever take the form 
of permitting a recovery by a private individual in excess of his own 
loss is certainly, as a matter of justice, a very debatable question. 

There might be many more discussions of the author’s cases ; 
but I have given enough to indicate both my agreements and my 
differences) with his doctrine. The whole matter may be summed 
up in a few words. When the plaintiff can establish that his loss 
is the defendant’s gain, and that the defendant is guilty of a breach 
of a consensual obligation, or of a tort, he can by action compel 
restitution in value! So far as this principle agrees with the 
learned author’s results, those results seem to me to be sound ; 
but that beyond these limits there is any principle of unjust 
enrichment seems to me to be at least questionable. 


Everett V. Abbot. 
NEw YorRK, 1897. 





1 See cases cited and discussed by the learned author at pages 165 ef seg. of his 
treatise. 
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DousBLE CoMPENSATION. — In the Canada Law Journal, Vol. XX XIII. 
p. 151, attention is called to a novel case lately argued before the Su- 
preme Court of Nova Scotia. A, the plaintiff, the owner of a tug, made 
a contract with B, the defendant, for a boiler for the tug, to be delivered 
at a certain time, it being understood by both that the tug would be 
useless without the boiler. Under similar circumstances, A made a 
similar contract with C for an engine. Both Band C broke their con- 
tracts ; A now sues B, and seeks to recover compensation for loss of use 
of the tug. Bclaims that, had his contract been performed, A would 
have had a tug without an engine, and would therefore still have lost the 
use of the tug; and hence cannot recover from B damages for loss of 
use. 

This ingenious contention is evidently unsound. The loss of use 
having been within the contemplation of the parties, the value of it may 
be recovered provided it resulted proximately from the breach of con- 
tract. In this case B’s breach and C’s took effect concurrently in 
causing the loss of use, and both are therefore legally responsible. It 
is evidently no sufficient answer to say that either cause alone might 
have caused the loss, since both in fact caused it. 

Suppose A recovered from B full damages, could he simultaneously or 
subsequently recover the same amount from C, thus getting double 
compensation? Atlaw,itseemsso. Band C were not joint wrongdoers, 
but liable each to make compensation for the non-fulfilment of his proper 
contract duty. The value of the two contracts was the same, the com- 
pensation due upon breach the same; and it was necessarily the full 
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amount required for compensation, — since it would not seem possible 
in this case to divide the consequential loss. The plaintiff, having the 
legal right to recover the value of the contract, gets it, though it may do 
more than make him individually whole; as where a party sues ona 
contract made wholly or partly for the benefit of a third person. There 
seems to be no case just like the one under discussion. A somewhat 
analogous case is that where damages for a tort are not reduced by the 
previous payment to the plaintiff on a policy of insurance. Perrott v. 
Shearer, 17 Mich. 48; 1 Sedg. Dam., 8th ed., § 67. See also Elmer 
v. Fessenden, 154 Mass. 427. 

So the question stands at strict law. Whether equity might modify 
the rights of the parties, and how far such modification might be made 
available as an equitable defence by either B or C in the action at law, 
are matters upon which the actual decisions throw no light. See Gooding 
v. Shea, 103 Mass. 360 ; Jackson v. Turrell, 39 N. J. L. 329. 





“PuBLIC DEFENDERS.” — Mrs. Clara Foltz of the New York Bar is 
firmly corivinced that there is at least one serious defect in our judicial 
system. While the criminal court is admirably equipped with machinery 
for the prosecution of offences, it is lamentably deficient, she believes, in 
the machinery for defence. The unfortunate prisoner who is unable to 
pay for counsel must expect to be prosecuted by the ablest of attorneys, 
backed up by all the resources of the State, and only too frequently to be 
defended, if at all, by a court appointee who is wholly inferior to the men 
with whom he must cope. The remedy for this, Mrs. Foltz finds in the 
creation of a new officer, to be called the Public Defender. She has 
formulated her ideas in a bill which is to be laid before the legislature of 
New York. It provides for the election to the office of an attorney at law 
in each county, whose duty it shall be “ to attend all criminal courts, and 
to appear for and defend all persons charged with violation of the law 
who are without counsel and who desire an attorney to appear for them.” 

While an impecunious prisoner whose case is tried in one of the smaller 
towns, where it will become matter of common talk among lawyers, is not 
likely to suffer for want of competent counsel to defend him, it is apt to 
be different amid the hurry and bustle of litigation in the large cities, where 
such things pass by unnoticed. Even there it may perhaps be doubted 
if substantial injustice is often done a prisoner under the present system. 
If he is not adequately represented by counsel, the average judge is likely 
to guard his interests well enough, if not to err on the side of leniency. 
It is an unpleasant position for the judge, however, and of course in- 
volves a departure from the strictly judicial function. Mrs. Foltz’s idea 
certainly merits consideration. 





THE SUPREME COURT AND THE PRESUMPTION OF INNOCENCE. — In 
Coffin v. United States, 156 U. S. 432, it will be remembered that the 
Supreme Court held it was error for the judge, in a criminal case, to 
refuse to charge as to the presumption of innocence, notwithstanding 
that the jury were explicitly told that they must be satisfied of the prison- 
er’s guilt beyond a reasonable doubt. As a purely theoretical question, 
the decision seems wrong. It may perhaps be supported, however, as 
was pointed out ing HarvaRD Law REVIEW, 144, on the practical ground 
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that the open refusal so to charge might have misled the jury. But the 
famous dicta in the opinion of the court, to the effect that the presump- 
tion is evidence in favor of the accused, seem clearly indefensible. The 
late case of Agnew v. United States, 17 Sup. Ct. Rep. 235, throws some 
light on the position the Supreme Court really takes on the question. 
In that case it was assigned as error that the judge charged as follows : 
“ The defendant is presumed to be innocent of all the charges against him 
until he is proven guilty by the evidence submitted to you. This pre- 
sumption remains with the defendant until such time, in the progress of 
the case, that you are satisfied of the guilt beyond a reasonable doubt.” 
Also that he refused to give the following instruction : “ Every man is pre- 
sumed to be innocent until he is proved guilty, and this legal presumption 
of innocence is to be regarded by the jury in this case as matter of evi- 
dence, to the benefit of which the party is entitled. This presumption is 
to be treated by you as evidence, giving rise to resulting proof, to the full 
extent of its legal efficacy.” The court held that the instruction given 
was quite correct, and substantially covered that requested ; that Coffin v. 
United States was in no way disregarded, as the presumption of innocence 
was Clearly stated. It is the doctrine of the Supreme Court, then, that to 
tell the jury that the presumption remains with the defendant until his 
guilt is proved beyond a reasonable doubt, is equivalent to telling them 
that it is evidence to the benefit of which he is entitled. Does not this 
look as if the position really taken by the court is that the presumption 
is a substitute for evidence, and not evidence itself? If the presumption 
of innocence is a true presumption, this is undoubtedly sound doctrine, 





A CASE UNDER THE THIRTEENTH AMENDMENT. — It is interesting to find 
the Supreme Court dealing with the application of the Thirteenth Amend- 
ment to circumstances entirely unconnected with the race question. 
That a principle of general application was added to our constitutional 
law by the amendment is not to be doubted (Story on the Constitution, 
sth ed., § 1924), but the question is as to its scope. This came before 
the court in Robertson v. Baldwin, 17 Sup. Ct. Rep. 326. The Revised 
Statutes provide that deserting seamen may be taken before a justice of 
the peace and by him committed to jail, to be delivered to the master on 
the sailing of the vessel, or sooner on demand. The court bases its 
decision that these sections of the Revised Statutes are constitutional on 
two grounds. One is that this sort of thing has always been found 
necessary. Provisions of a like character, and often very harsh, are to 
be found in the law of every maritime nation, beginning with that of the 
Rhodians, This kind of argument, showing that the framers of the Amend- 
ment could not have aimed at the practices complained of, is the regular 
and satisfactory way of dealing with these questions of interpretation. Nor 
will the soundness of the result be doubted. It is absolutely certain that 
those engaged in securing the benefits obtained from the Civil War did not 
mean to prevent the customary methods of enforcing obligations recognized 
by civilized nations foremost in the crusade against slavery. The system of 
discipline on a ship does not resemble slavery. The master is all powerful 
aboard, but he is answerable in court for his acts when the voyage is over. 
One of the evils of slavery was its effect upon the dominant race. It is 
not perceived how the responsibility of the master of a vessel can have 
an evil influence upon him. Nor is it at all clear how discipline can 
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injure the subordinates when the fact is well known that nothing is so 
demoralizing as the lack of it. Now, to accomplish all this, it has been 
found necessary to compel both sides to live up to their engagements, 
and this is the object of the Revised Statutes. 

The court, however, lays down as a general test that any form of “ servi- 
tude, which was knowingly and willingly entered into,” is not an “involun- 
tary servitude ” within the meaning of the Amendment. Such contracts of 
service may be void on grounds of public policy, or there may be no means 
of enforcing them. Assent to this proposition may not be readily given. 
In the Slaughter House Cases, 16 Wall. 36, 89, Mr. Justice Miller ex- 
pressed the opinion that the words “involuntary servitude ” were inserted 
lest it might be possible to defeat the real scope of the Amendment by the 
contention that slavery had come to mean African slavery as it had existed 
in this country. He cites, as examples of the abuses aimed at, the long 
terms of apprenticeship common in the West Indies, and the condition of 
serfdom. As the Amendment provides that slavery shall not exist in this 
country, surely a man cannot sell himself into slavery. Were not the 
forms of servitude the Amendment was intended to cover meant to be 
dealt with in exactly the same manner as slavery? The words “ slavery ” 
and “ involuntary servitude ” are coupled together. Is it not fair to say 
that it was the status of “involuntary servitude,” no matter when it be- 
came involuntary, that was deemed pernicious, and not merely the method 
of its creation? There seems to be much to be said for the view taken by 
Mr. Justice Harlan in his dissenting opinion, that the word “involuntary ” 
is not to be separated from the word “servitude,” and its force confined 
to the inception of the service. 





NEGOTIABILITY OF A NOTE PAYABLE TO A TRUSTEE.—It is said in 
the case of Zhe Third National Bank v. Lange, 51 Md. 138, that a note 
payable on its face to the order of A B, trustee, is not “within the class 
of paper known as commercial paper.” If this expression means no more 
than that a purchaser of such paper must always take it with notice that 
the payee held it in trust, so that the purchaser will take the risk of get- 
ting no beneficial interest in the note in case the trustee has transferred 
wrongfully, and that therefore such paper will not pass so freely from 
hand to hand as ordinary bills and notes, the language of the court is 
entirely correct. If the assertion, on the other hand, is that such paper 
is not negotiable, or that it is subject to the equities existing between 
the original parties in the hands of all subsequent holders, the court was 
clearly in error. This appears from the recent well considered case of 
Fox v. Citizens’ Bank & Trust Co., 37 S.W. Rep. 1102 (Tenn.), In 
that case a trustee sold to the plaintiff certain lots of land, with the con- 
sent of the beneficial owners, and took the plaintiff’s notes payable to 
him as trustee, which he discounted at the defendant bank. It turned 
out afterwards that the trustee was unable to convey the land sold, so 
that the consideration for the notes wholly failed ; but of this defendant 
had no notice. The plaintiff then sought for an injunction to restrain 
defendant from suing on the notes, but this the court properly refused to 
grant. Whatever might be the bank’s liability to the cestud gue trust of the 
payee in case he had committed a breach of trust in transferring to the 
bank, the payee has clearly power to pass the legal title in the note, and 
the bank is entitled to hold it as free from any equities between previous 























NOTES. 517 


parties as any other purchaser for value without notice. The word 
“trustee” apparently can give no notice of any equity in favor of the 
maker ; nor is there any authority for such a notion. The way in which 
the courts treat such notes is shown in Downer v. Read, 19 Mich. 493, 
where the word “trustee” is said to be merely descriptive. Though this 
descriptive epithet cannot be said to be superfluous, for it does create a 
possible liability to persons claiming under the trustee, yet in a dispute 
between the parties to the note the epithet is immaterial. A trustee hold- 
ing a note appears, in brief, to be in a position like that of an indorsee for 
collection, who is certainly entitled to pass on the note, subject always to 
the trust expressed by the indorser for collection. This view is not incon- 
sistent with the decision in Bank v. Lange, supra, nor with Nicholson v. 
Chapman, 1 La. Ann, 222, and cases following it. The courts will in 
such cases give relief to the payee’s ces¢ués, but not to the maker. 





INJUNCTIONS AGAINST LIBELS. — It has been generally considered that 
the jurisdiction of equity over torts only extended to violations of pro- 
perty rights. Thus it was said by Lord Hardwicke, in Huggonson’s Case, 
2 Atk. 469, that equity would not enjoin a libel, unless it were also a 
contempt of court ; and in 1873 a similar declaration was emphatically 
made in the case of Prudential Assurance Co. v. Knott, L. R. 10 Ch. 
142. Five years later, however, it was stated in the cases of Beddow v. 
Beddow, 9 Ch. D. 92, and Quartz Hill Mining Co. v. Beall, 20 Ch. D. 501, 
that a libel might be in certain extreme cases restrained by injunction ; 
this opinion was confirmed by the Court of Appeal in Bonnard v. Perry- 
man, [1891] 2 Ch. 269; and such an injunction has actually been 
granted in a few cases, notably in Monson v. Tussauds, [1894] 1 Q. B. 
671. This innovation on the practice of the Court of Chancery seems 
to have been considered in the opinions in the four cases just mentioned, 
as authorized by the Common Law Procedure Act of 1854, and the 
Judicature Act of 1873. Whether these Acts, which were apparently 
intended to regulate only matters of form, ought to be construed as 
conferring on any court powers which no court had ever possessed 
before, seems to be extremely doubtful. The propriety of such an 
interpretation of these Acts, and of the assertion on any ground of a 
power to enjoin libels, is vigorously denied in the February number 
of the Law Magazine and Review, in an article written by Mr. H.C. 
Folkard. These late cases nevertheless continue to represent the law 
in England; and the doubt whether they can properly be rested on 
statutory grounds, while from one point of view it simply suggests that 
these cases were erroneously decided, from another point of view seems 
to show that the jurisdiction of equity has actually been extended in 
an essential point without statutory aid. 

The American courts have adhered strictly to the early practice of the 
Court of Chancery, except perhaps in the case of Zmack v. Kane, 34 Fed. 
Rep. 46; and the late English cases have had no effect in this country, 
being treated as grounded on statutes. (See Kidd v. Horry, 28 Fed. Rep. 
773.) Neither in the early English cases, however, nor in the American 
cases, which merely follow them, are any very satisfactory reasons given 
why a violation of a personal right, such as the right to one’s reputation, 
ought never to be restrained by injunction, except that the courts have 
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required, as violations of personal rights are seldom acts of such a con- 
tinuing nature as are neieiinaiimatan injunction. Supposing, 
however, that such a continuing tortious act, likely to inflict irreparable 
injury, does clearly appear as it did in the case of Monson v. Tussauds, 
supra, it would seem desirable, at first sight, that an injunction should 
be issued, if it possibly can be. The impossibility, unlawfulness, or 
even impropriety of the courts thus spontaneously extending their 
equitable jurisdiction, would not seem to be beyond dispute. The fact 
that a libel is a crime, as well as a tort to an individual, would not 
apparently prevent equity from interfering to prevent it. Nor would 
the necessity of trying the question of the existence of the libel by a 
jury appear to prevent equity from furnishing relief of the peculiar 
nature that equity alone can give, when the particular circumstances 
might require it. There is no reason, however, to suppose that Amer- 
ican courts of equity will soon, or indeed ever, unless by the aid of 
statutes, make such an innovation as to interfere for the protection 
of any but property rights. 








CONTRADICTION OF DyING DECLARATIONS. — The recognized excep- 
tions to the rule against hearsay rest on precedent rather than reason, 
According as judges are influenced chiefly by intimate knowledge of the 
history of the law of evidence, or by the desire to apply its principles on 
a basis of rationality which the authorities themselves do not warrant, 
these exceptions contract or expand in their application in various juris- 
dictions. But the tendency to restrict the scope of the exception known 
as “ Dying Declarations ” has been practically universal. Apparently the 
original reason for admitting this species of evidence lay in the belief 
that the solemn occasion of death furnished a guaranty of truth equal to 
an oath in court. To-day the exception is strictly limited to cases of the 
deceased’s statements concerning the homicide which forms the subject 
of the charge, and the declarant must have realized himself beyond hope 
of life. Whether the modern strict application is due to the fact that 
the position of one in articulo mortis is no longer regarded with the same 
awe as formerly perhaps deserves consideration. Certain it is that the 
reason usually assigned for this exception at present is rather the neces- 
sity which requires this evidence to convict murderers against whom, 
from the nature of the crime, other testimony is often lacking, than any 
intrinsic value in what is said in anticipation of death. 

In light of the foregoing considerations, the decision of the Supreme 
Court in Carver v. United States,17 Sup. Ct. Rep. 228, is eminently 
satisfactory. It was there held that statements, themselves not admissi- 
ble under any of the exceptions to the hearsay rule, might come in to 
impeach a dying declaration already admitted. The only possible ex- 
ception that could be taken to this decision is, that it ignores the generally 
adopted rule that, in order to impeach the testimony of a witness by proof 
of previous contradictory statements, the witness must first be asked 
whether he made such statements. It is submitted that this objection is 
not a valid one. The rule ignored is one of practice rather than of evi- 
dence, and on principle should not be extended to the case of dying 
declarations. The necessity which requires the admission of the hear- 
say would seem to involve the abrogation of the rule that the witness be 
given a chance to explain or deny. In other words, if one exception be 
made, it is only fair to make a second. The argument to the contrary 
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amounts to this: because the party against whom the declaration oper- 
ates by its admission has lost his right of cross-examination, he must 
also lose his right of impeaching the evidence ; a rule pertaining to cross- 
examination is to be applied when cross-examination is impossible. The 
reasoning is fallacious, and is not sustained by the authorities. State 
v. Lodge, 33 Atl. Rep. 312 (Del.); Battle v. State, 74 Ga. 101 ; People v. 
Lawrence, 21 Cal. 368. The position taken in 9g HaRvARD Law REVIEW, 
472, seems, on the whole, untenable. 





Must AN INNKEEPER ENTERTAIN ONE WHO IS NOT A _ TRAVEL- 
LER? — Apparently by the common law an innkeeper is compelled to re- 
ceive and entertain as guests only those who are entitled to be called 
travellers. See Wandell on the Law of Inns, pp. 46-48, 55-58. Thus, 
in a leading English case, Rex v. Luellin, 12 Mod. 445, decided nearly 
two hundred years ago, an indictment for refusing to receive a person as 
a guest at an inn was quashed because there was no statement in it that 
the person desiring entertainment was a traveller. In a very recent 
English decision, Lamond v. Richards, reported and commented on in 
32 Law Journal (Eng.), 56, go, the plaintiff, who had stayed for several 
months at the defendant’s hotel, went out for a short time, and on her 
return was refused admittance. It appeared that she had already re- 
ceived notice to leave, but she stated in court that it was her intention 
to remain at the hotel until it burned down. The court held that, the 
plaintiff having ceased to be a traveller, the defendant was therefore 
entitled, after giving reasonable notice, to eject her. The mere fact 
that she had been at the hotel for some length of time would not of it- 
self disentitle her to the character of traveller. 2 Parsons on Contracts, 
8th ed., 160. But there can be no doubt under all the circumstances of 
the case, that she had fully determined to make the hotel her permanent 
abode, and the court was amply justified, accordingly, in reaching the 
conclusion that she had no right to a traveller’s privileges. The case 
under discussion involves, therefore, a decision of the very interesting 
question as to whether the innkeeper’s obligation shall be so extended 
as to compel him to entertain for an indefinite period a person who, 
although he entered the hotel as a traveller, has now ceased to hold that 
character. Apparently there is no authority for such a proposition, and 
as the burdens resting upon innkeepers are already very severe, it seems 
hardly probable that the Court of Appeal, to which the case of Lamond 
v. Richards has been referred, will increase them in the direction indi- 
cated by the plaintiff’s contention. 





Dors aN AcTION LIE FOR PREVENTING THE ENFORCEMENT OF A 
DEcREE?— A recent New York decision seems to show pretty plainly 
that one should not induce or aid a third party to commit a breach of 
legal duty to another, unless he wishes to answer the injured party in an 
action at law. The court decided in this case, Hoefer v. Hoefler, 42 N. Y. 
Supp. 1035, that an action similar to an action on the case at common 
law will lie by a wife, in whose favor alimony has been decreed pending 
divorce proceedings against one who has induced and aided the husband 
to leave the State in order to avoid the payment of the alimony. The same 
result was reached in the old case of Smith v. Tonstail, Carthew, 3, where 
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the plaintiff had obtained a valid judgment against a third party, and the 
defendant afterwards, to injure the plaintiff, induced the third party to 
confess a fraudulent judgment, in consequence of which the plaintiff was 
unable to secure the payment of his claim. Michalson v. All, 21 S. E. 
Rep. 323, a case recently decided in South Carolina, illustrates the same 
principle. Here the defendant, in collusion with the owner, placed farm 
products subject to an agricultural lien beyond the reach of the lienor, 
and it was held that the latter could recover. See also Adams v. Paige, 
7 Pick. 542. Lamb v. Stone, 11 Pick. 527, seems inconsistent with these 
decisions. This case decided that, where the defendant had fraudulently 
purchased the property of a debtor and had induced him to leave the 
State to avoid paying his creditor, an action by the creditor would not lie. 
Kilous v. Hennessey, 13 R. I. 332, similarly gives no relief to the creditor. 
These decisions, however, are placed upon the ground that, at the time 
of the defendant’s acts, the debtor was as yet under no legal obligation 
to the creditor by reason of a judgment, lien, or similar proceeding, and 
that therefore the damage to the creditor was too remote and contingent 
to admit a recovery. While the justice of this position seems doubtful, 
and while the question as to whether the creditor would have secured a 
legal right against the debtor might well, it is conceived, have been left 
to the jury, these cases are clearly distinguishable from Hoefer v. Hoefler 
on the ground, as already indicated, that in the latter the third party was 
already under a legal duty to the plaintiff, and that the damage, the loss 
of the alimony, was therefore the direct and natural result of the de- 
fendant’s acts. Whether or not the defendant in Hocferv. Hoefer might 
have been held answerable in contempt proceedings, as suggested by the 
court, there seem to be reason and good sense, as well as authority, in 
favor of compelling the defendant in such a case to respond in damages 
to the injured party. 





LEGISLATIVE POWER TO AMEND CORPORATE CHARTERS. — How far a 
legislature can alter a charter when it has reserved a power of amend- 
ment, one of the most confused questions of corporation law, has re- 
ceived the fullest consideration in a recently published opinion of the 
late Chief Justice Doe. Dow v. The Northern R. R. Co., 36 Atl. Rep. 510 
(N. H.). Portions of this opinion had previously appeared in Volumes 
VI. and VIII. of the Harvarp Law REVIEW. 

Judge Thompson in his work on Corporations says that two views may 
be taken as to the scope of this legislative power: first, that a right is 
reserved to change the charter in any way, provided, however, that such 
change is approved by the majority of the stockholders ; second, that the 
legislature has a power to amend or repeal in the interest of the public. 
The principal case shows that the consent of the stockholders can make 
no difference. The majority is not able to bind the minority in accept- 
ing new changes, for no such authority was given them in the original 
charter. The question therefore must be as to the extent of the power re- 
tained by the legislature to amend the charter, although in opposition to 
the wishes of all the members of the corporation. It is the construction of 
an agreement. To what control did the corporators submit in return for 
their charter privileges? Clearly it was not to be unlimited, so that the 
legislature could deprive them of property, or embark them in a new busi- 
ness. This would be absurd, even if, in accord with Judge Thompson’s 
second view, it was for the interest of the public to have the property 
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taken or the business changed. Judge Doe, noting that the statutes 
providing for amendment were passed because of the decision in the 
Dartmouth College Case, approaches the other extreme, taking the view 
that they were intended merely to enable the legislature to repeal the 
charter. On a fair construction of the contract, it would seem as if it 
were intended to reserve an additional control over the corporation, and, 
while many of the cases support the first theory considered above by dic/a, 
it is yet generally held that all alterations must be consistent with the 
scope and objects of the corporation’s existence as originally chartered. 
It must be a change, not a substitution. Judge Thompson considers this 
a possible way of modifying his first view. In the principal case the cor- 
poration, a railroad, was given authority to lease its entire property. 
The court held, and it would seem correctly, that the change from an 
operator of 2 road to a mere lessor was a fundamental one, and therefore 
in excess of the power that had been reserved. 

So much as to the correct construction of the agreement. Judge Doe 
goes on to say, that, even if the parties did suppose that the legislature 
stipulated for an unlimited right to amend, the result would be the same, 
for this would be an attempt to obtain a power greater than the Constitu- 
tion allows. Judge Thompson also holds this view, and thereby his 
theories are substantially modified, but its soundness has been much 
disputed. See Zhe Sinking Fund Cases, 99 U. S. 7oo. It should be 
added, that the opinion contains a long and masterly discussion of the 
Dartmouth College Case, in which the Chief Justice disagrees with the 
decisions of both State and Federal Courts. 





REPRESENTATIVE ENGLISH JUDGES OF To-DAy.—This brief sketch of 
four leading judges is intended to supplement the note on the Principal 
Courts of England, published in the last number of the Review. Neither 
a biography nor a satisfactory diagnosis of character can be given within 
the limits of a note; but to vitalize and make individual certain famil- 
iar names is an object perhaps possible of attainment. The present 
Lord High Chancellor, Baron Halsbury, now at the head of the English 
judicial system for the third time, is a noteworthy exception to the 
common saying of the English bar, that a criminal practitioner never 
reaches the Woolsack. He was educated at Oxford, was made Queen’s 
Counsel in 1865, Solicitor General under Mr. Disraeli in 1875, and sat as 
Conservative member for Launceston from 1877 till he was raised to the 
peerage and made Lord Chancellor in 1885. As Mr. Hardinge Giffard, 
he had a large criminal practice, and was particularly successful in 
addressing a jury. Eloquent and emotional, he often appeared so 
touched with his own appeals that he was given the nickname of the 
“Weeping Counsel.” He appeared for the plaintiff in the famous 
Tichborne case, and held a brief in most of the important causes that 
came to trial when he was at the bar. Lord Halsbury is of genial and 
kindly temperament, a keen partisan, and very prominent socially. His 
career in the House of Commons was not brilliant, and he owes his high 
office rather to his legal abilities than to political eminence. 

The most attractive figure on the English bench to-day is Lord 
Russell of Killowen, the Lord Chief Justice of England. For years he 
was the unquestioned leader of the English bar, and the list of causes 
in which he was leading counsel comprises nearly all the famous cases 
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of the time. Perhaps his greatest triumph was before the Parnell Com- 
mission, when his terrible cross-examination of Piggott, who was chief 
witness for the London Times, utterly broke down the strongest part of 
the case against his client, Charles Parnell. Russell’s opening speech 
for the defence during this investigation lasted nearly seven days, and 
called forth the undisguised admiration of the presiding justices, the 
opposing counsel, and the public at large. He was counsel in the arbi- 
tration of the United States Fisheries claims at Paris, and defended Mrs. 
Maybrick when she was tried for the murder of her husband. Lord 
Russell is of Irish birth, was educated at Trinity College, Dublin, and 
has been Queen’s Counsel, Liberal member of Parliament, Attorney 
General, and Lord of Appeal in Ordinary. He is said to be a charming 
companion, is a great lover of sport, and an accomplished horseman, and 
was formerly a member of the Jockey Club and well known on the turf. 

The oldest English judge in active service is Lord Esher, M. R., 
formerly Brett, J. His career on the bench has been long and eminent, 
beginning with his appointment as Justice of the Common Pleas in 1868. 
His opinions are noteworthy for the firm and clear manner in which great 
principles of law are stated and applied to the facts in hand. Broad- 
minded, and with a high degree of legal acumen, he is regarded as the 
great apostle of judicial common sense. Kindly and with a keen sense 
of humor, he yet rules his court strictly on all points of decorum or 
delay, and among counsel has the reputation of being almost unduly 
severe. The robustness of his personality was made manifest when, 
entering politics as a Conservative, he boldly announced himself a Tory, 
and led a forlorn hope against Mr. Cobden at Rochdale in 1864. At 
Caius College, Cambridge, he was a distinguished athlete, winning a 
seat in the University boat. Lord Esher has been Queen’s Counsel, 
member of Parliament, Solicitor General, and Judge of the High Court 
of Justice. 

The Hon. Sir William Joseph Chitty, made Lord Justice of Appeal 
last January, comes from a family famous in legal annals, and himself is 
one of the ablest equity lawyers of the time. He is a judge profound 
and accurate in learning and of admirable common sense. His recent 
promotion from the Chancery Division met with practically universal 
approval. He was educated at Eton, and at Balliol College, Oxford, 
where he took a first class in classics. He took silk in 1874, and was 
Liberal member for Oxford in 1880. Chitty has always been keenly 
interested in athletics. He was on the eleven at Eton, and twice rowed 
stroke in the Exeter boat when he was a Fellow of that College. For 
years he was familiar to the general public as umpire of the Cambridge 
and Oxford boat races, and even now the dinners held annually after the 
Henley Regatta are said to be truly successful only when Chitty presides. 
In social and human qualities, as well as from the professional point of 
view, the new Lord Justice seems to be particularly well equipped. 
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RECENT CASES. 


BILLs AND NoTESs— CHECK — RIGHT OF HOLDER AGAINST DRAWEE. — A check, 
duly indorsed, was passed through several hands, and then deposited with the plaintiff 
bank, who gave the depositor credit therefor, and presented it to the defendant bank, 
the drawee, for certification. Defendant refused to certify the check, having been 
notified by the drawer to stop payment. é/d, that plaintiff was entitled to judgment 
for the amount of the check, and that defendant could not set up as a defence that the 
several transfers of the check had been without consideration, there being no proof that 
plaintiff was aware of any infirmity in the check. at. Bank of America v. Nat. Bank 
of Illinois, 45 N. E. Rep. 968 (IIl.). 

The decision is based upon the ground that the drawing of a check upon a fund de- 
posited in a bank amounts to an assignment of such fund to the amount of the check, 
and gives the holder a direct cause of action against the drawee after demand made 
while the drawee has sufficient funds of the drawer on hand. This doctrine has also 
been adopted in Iowa. Roberts v. Corbin, 26 Iowa, 315. The better view is that taken 
in Hopkinson v. Forster, L. R. 19 Eq. 74, holding that the drawing of a check gives 
the holder thereof no right of action against the drawee, and that the drawer is the only 
one who can sue the drawee for failure to pay to his order. 


BILLS AND NoTEs— INSANE MAKER.— Where an insane person gave a note for 
legal services in securing an inquest of his condition, 4e/d that there can be no recovery 
on the note, though reasonable remuneration may be obtained for the services. McKee’s 
Adm’'r v. Purnell, 38 S. W. Rep. 705 (Ky.). 

The better view would seem to be that there can be no recovery on the note of an 
insane person. 1 Daniel on Neg. Inst., 4thed., § 210. But the decisions are by no 
means in accord. There is authority that those contracting in ignorance of the in- 
sanity may enforce the instrument. Lancaster Bank v. Moore, 78 Pa. St. 407. And 
there is another view that recovery may be had on the note if it were given for neces- 
Saries, or it would seem for value. McCormick v. Littler, 85 Ill.62. The proper way 
to do justice is to allow a claim, as in the principal case, for a reasonable sum, without 
reference to the note. 

BILLS AND NoOTES— NOTE PAYABLE TO TRUSTEE.—A trustee obtained notes for 
a consideration which wholly failed. He transferred the notes, by consent of his cestuis, 
to a purchaser for value, without notice of the failure of consideration. e/d, that the 
fact that the notes were made payable on their face to him as trustee did not destroy 
the negotiability, nor subject the purchaser to the maker’s equitable claim against the 
payee. Fox v. Citizens’ Bank & Trust Co., 37 S. W. Rep. 1102 (Tenn.). See NoTEs. 


CARRIERS — RIGHT OF CONSIGNOR TO SUE FOR Loss. — Hé/d, that a consignor 
cannot maintain an action against a common carrier for loss of goods without averring 
ownership, or some special interest in the property. Union Pac. Ry. Co. v. Metcalf, 
69 N. W. Rep. 961 (Neb.). 

Carriers were originally liable to the bailor only. It was a duty to answer to him 
from whom they had gotten possession. The owner’s right to obtain the property from 
the bailees, without leaving him still responsible to the bailor, was a later develop- 
ment. Jones on Bailment, 53, note. This liability to the bailor was always ex delicto. 
The right of the bailor in contract originated in Dade v. Hall, 1 Wils. 281. In time 
there was a tendency to confine the consignor to his action on the contract; and now 
there is considerable authority to deny him even that. See cases in Hutchinson on 
Carriers, 2d ed., § 731. But as the weight of authority is that the consignor can sue 
on the contract, and can recover full value of the goods, either for himself or for the 
owner, whom he is supposed to represent (Id., § 727), there seems to be a recognition 
of his right of control over the goods which would properly give him an action on the 
possession in tort. Blanchard v. Page, 8 Gray, 281. 


CoNFLICT OF LAws— CONTRACTS RELATING TO LAND.— Bill by the represent- 
ative of a wife to enforce a covenant of the husband to surrender all his marriage 
interest in the wife’s lands situated in Massachusetts. In that State husband and wife 
cannot contract; in South Carolina, where the covenant was made, the law is otherwise. 
Demurrer, on the ground of incapacity, overruled. olson v. Stewart, 45 N. E. Rep. 
757 (Mass.). 

fe was admitted that a deed surrendering the husband’s rights would have been in- 
valid, for the law of the sé##s governs such instruments. Field, C. J., dissenting, held 
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that the same ought to be true of a contract toconvey. Such a view can be supported 
only on the theory that the transfer of land so closely concerns the State where it is 
situated that all contracts relating thereto must conform to its law. It is on this prin- 
ciple that actions of trespass to real property are not allowed outside of the State where 
the act was committed. See Story, Conflict of Laws, §§ 554, 555. But there would 
seem to be no advantage in holding to such a strict rule. Husband and wife are 
allowed in Massachusetts to bring about the result they desire by a conveyance to 
trustees-on trusts properly limited. What is objectionable in decreeing specific 
performance of the same act? 


CONSTITUTIONAL LAW— EQUAL PROTECTION OF THE LAw.—The State of 
Texas passed a statute, providing chat, if a railroad corporation should fail to pay 
claims for less than $50, within thirty days after presentation, such corporation 
should be liable for an attorney’s fee of $10, provided the claim was supported by 
affidavit and was prosecuted to a successful termination in the courts. é/d, the stat- 
ute is unconstitutional in that it denies to railroad companies the equal protection of 
the law. Fuller, C. J., Gray and White, J. J., dissenting. Gulf, C.,,& S.F. Ry. Co.v. 
Ellis, 17 Sup. Ct. Rep. 255. 

This would seem to be an unfortunate decision. The doctrine of the United States 
Supreme Court in this class of cases is that class legislation is not unconstitutional so 
long as it rests on some reasonable basis and affects all persons alike within the sphere 
of its operation. Bardier v. Connolly, 113 U.S. 27; Northern Pac. R. R. Co.v. Mackey, 
127 U.S.205. This is admitted by the majority of the court, but they rest their decision 
on the ground that the statute in this particular case is wholly arbitrary and unreason- 
able. Such a view is extraordinarily narrow. The legislation in question simply con- 
cerned costs in certain civil actions, and, as is pointed out by Gray, J., in his dissenting 
opinion, costs have always been a legitimate subject for legislative action. See Lowe 
v. Kansas, 163 U. S. 81. Further than this, as there is nothing in the statute to show 
that the legislature was acting from wrong motives, it may well be that it appeared to 
that body that the railroads were unduly resisting the payment of small claims. If that 
were so, (and it was entirely a question for the legislature to decide,) then its action in 
the present case cannot be called arbitrary class legislation. Statutes to the same 
effect have been upheld in the State courts. Vogel v. Pekoc, 157 Ill. 339; Cameron v. 
R. R. Co., 65 N. W. Rep. 652 (Minn.); &. R. Co. v. Dey, 82 Iowa, 312. 

The principal case is also interesting in deciding that a corporation is a “ person,” 
within the meaning of the Fourteenth Amendment. There have been many dicéa to 
that effect, but few, if any, decisions. 


CONSTITUTIONAL LAw— INSURANCE POLICY— EXEMPTION FROM DEBT.—A 
statute providing that a policy of life insurance, in the absence of an agreement to the 
contrary, shall inure to the benefit of husband or wife independently of creditors, and that 
an endowment policy payable to the assured, on the attainment of a certain age, shall 
be exempt from liability for his debts, 4e/d to violate a constitutional provision exempt- 
ing from forced sale “a reasonable amount of personal property, the kind and value of 
which is to be fixed by general laws.” Skinner v. Hoyt, 69 N. W. Rep. 595 (N. Dak.). 

This decision is a wholesome one, and, from the similarity of such exemption clauses 
in various State constitutions, is of considerable interest. The tendency of some of our 
Western legislatures has been to pass laws far too generous to debtors to be just. A com- 
paratively recent decision to the same effect is How v. How, 61 N. W. Rep. 456 (Minn.). 


CONSTITUTIONAL LAW— THIRTEENTH AMENDMENT.— The Revised Statutes 
provide that deserting seamen may be taken before a justice of the peace and by him 
committed to jail, to be delivered to the master on the sailing of the vessel, or sooner 
on demand. é/d, that these provisions are constitutional. Rodertson v. Baldwin, 
17 Sup. Ct. Rep. 326. See NorEs. 


CONTRACTS — GAMING — RECOVERY OF MONEY LOANED TO Pay LossEs.— Where 
a member of a club was interested in the “take out” from all bets made in a poker 
game played in the club rooms, to the extent that such “take out ” was used in paying 
for the expenses of the club and the purchase of drinks and meals for the members, 
held he is such a participant in the game, though not an actual player, as to prevent 
his recovery of money paid out at the request of another member in settlement of his 
losses at the game. White v. Wilson’s Adm’rs, 38 S. W. Rep. 495 (Ky.). 

In general, money loaned to pay for losses at cards, after the losses have been in- 
curred, is recoverable. McKinney v. Pope’s Adm'’rs, 3 B. Mon. 93. But, as in the 
principal case, where the parties are im pari delicto, the rule is otherwise. Keener on 
Quasi-Contracts, 268. Although it seems rather a refinement to say that the defendant 
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‘was a participant in the game, yet the decision seems a sound one, considering the well 
known tendency of courts when dealing with gaming contracts. In carrying on the 
gaming establishment, as set out above, the parties were joint wrongdoers. TZ7rip/ett v. 
Seelbach, 91 Ky. 30. True, the defendant was the more culpable of the two, but it is 
the community of interests that makes wrongdoers responsible for the whole wrong. 
See, on the subject of gaming contracts, Greenhood on Pub. Pol., 96 e¢ seg. 


CORPORATIONS — LEGISLATIVE POWER TO AMEND CHARTERS. — The legislature, 
under a general statute reserving a power to amend corporation charters, had author- 
ized a lease, provided two thirds of the stockholders consented. e/d, that the legis- 
lature could not bind dissenting stockholders. Dow v. Northern R. R. Co., 36 Atl. 
Rep. 510(N. H.). See Nores. 


EVIDENCE — ANCIENT DocuMENTS. — Upon a deed of marriage settlement being 
offered in evidence, it appeared to be signed “S, per R.” The deed was over forty 
years old. It appeared that S had power to dispose of the property in controversy 
among her children, as she might think right, and that the grantee in the deed was one 
of her children. ée/d, that although the proper execution of the deed would be pre- 
sumed after the lapse of so great a time, the court would not presume that the power 
had been properly exercised. Jn re Airey, (1897) 1 Ch. 164. 

The case is clearly right. The power was one which involved the exercise of per- 
sonal discretion by the donee, and hence it could not be delegated. Farwell on Powers, 
2ded., 441. If, however, the power is merely ministerial, the general opinion seems to 
be that, where an ancient deed executed by an attorney is offered in evidence, the court 
will presume that the attorney had authority. Doe d. Clinton v. Phelps, 9 Johns. 169. 


EVIDENCE — CONTRADICTION OF DYING DECLARATIONS. — Hé/d, that previous 
statements of deceased not admissible under any of the exceptions to the hearsay 
rule may come in to impeach a dying declaration already admitted. Carver v. United 
States, 17 Sup. Ct. Rep. 228. See NoreEs. 


EVIDENCE — ENTRY IN THE FAMILY BIBLE.—In an action on an insurance 
policy, 4e/d that an entry of the date of birth of insured in his family Bible is admis- 
sible to show that the date given by him in his application was false, though the 
entry was not made by a member of the family. Onion Cent. Life Ins. Co. v. Pollard, 
26 S. E. Rep. 421 (Va.). 

The general rule, in cases of pedigree, is that the declaration or entry should have 
been made by a member of the family. When the entry is made in the family Bible, 
however, this is not required, the presumption being that the family have adopted 
and given authenticity to the entries. Moulston v. Atty. General, 2 Russ. & M. 147. 
But the admissibility of such evidence presupposes a question of pedigree, that is, of 
legitimate relationship. In the principal case no such question arises, but merely a 
controversy as to the time of birth. Some of the American courts have a very loose 
doctrine as to pedigree, admitting declarations and entries of this sort whenever the 
time or place of birth is involved. Such evidence on these points is admissible only 
when they arise incidentally in a question of pedigree. The laxer doctrine is said to be 
traceable to the omission of this qualification (afterwards corrected) in the first edition 
of Greenleaf on Evidence. See Thayer’s Cas. on Ev., 408, n. 1. In England, as in 
Massachusetts, the evidence offered in the principal case would have been excluded. 


EVIDENCE — PosT-TESTAMENTARY DECLARATION. — é/d, declarations made by 
a testator after the date of an alleged will are not admissible to prove the execution 
of the will. Atkinson v. Morris, [1897] P. 40. Held, the contents of a lost will cannot 
a yr solely by the declarations of the testator. Clark v. Turner, 69 N. W. Rep. 

43 (Neb). 

The results reached in both cases are undoubtedly correct, but the opinions in each 
illustrate the persistent misconception to which the case of Sugden v. St. Leonards, 
1 P. D. 154, has been subject. In each it is said that it was decided in Sugden v. 
St. Leonards that post-testamentary declarations are admissible to prove the contents 
of a will. The English court says the principle of that case does not extend to the exe- 
cution of a will, and the American court that such declarations are admissible only as 
corroborative evidence. The truth of the matter is that Sugden v. St. Leonards decided 
nothing whatever with regard to post-testamentary declarations, There was direct tes- 
timony in the case, which the judges declared sufficient. The remarks made by Jessel, 
M. R., on the admissibility of post-testamentary declarations were therefore dicta. The 
opinion of Mellish, L. J. (at p. 251), puts the matter in its true light, in showing that 
such declarations have not yet been recognized as exceptions to the rule against hearsay. 
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EVIDENCE — PRESUMPTION OF INNOCENCE. — He/d, a charge to the jury in a 
criminal case, that the defendant is presumed to be innocent of all the charges against 
him until he is proven guilty and that this presumption remains with him until his guilt 
is proved beyond a reasonable doubt, is correct, and the judge need not tell the jury 
that the presumption is to be regarded as matter of evidence. Agnew v. United 
States, 17 Sup. Ct. Rep. 235. See NorTEs. 


EvIDENCE — REs Jupicata. — He/d, where the fundamental inquiry in a suit in 
equity was whether plaintiff or defendant owned certain bonds, and the bill was 
dismissed, but the decree did not show the grounds of dismissal, the presumption is 
that the issue was disposed of on its merits, and the question of ownership is therefore 
ves adjudicata. Marston v. Evans, 36 Atl. Rep. 258 (Md.). 

The intention of the defendant was, that the opinion of the judge dismissing the 
bill should be consulted to discover whether the decree was dismissed on the merits of 
the issue or for lack of jurisdiction. But if this were allowed the court would often 
have to pass upon all the various shades of expression used by the decreeing judge, 
an inquiry which would be perplexing and unsatisfactory. The decision is barred on 
the broad ground that it is for the interest of the public that there should be an end 
of litigation. If the decree was given for lack of jurisdiction, it should have been 
qualified by the words “without prejudice.” In the absence of suck words it should 
be construed as what it purports to be, adecree on the merits of the issue. Durant v. 
Essex Co.,7 Wall. 107. 


EVIDENCE— VIOLATION OF WITNESS’S PRIVILEGE— NEW TRIAL.—A witness 
was erroneously compelled to testify, in spite of his claim of privilege on the ground 
that his evidence would tend to incriminate him. /é/d, that this is not ground for 
exception. Samuel v. The People, 45 N. E. Rep. 728 (IIl.). 

This is supported by Marston v. Downes, A. & E. 31, Regina v. Kinglake, 11 Cox 
C. C. 499, and the language of Cloyes v. Thayer, 3 Hill, 564, Clark v. Reese, 35 Cal. 89, 
and State v. Foster, 23 N. H. 348. It is true, as these decisions reason, that the 
privilege is purely for the benefit of the witness, and if he waives it neither party can 
complain. On the other hand, as the evidence here has been brought into the case 
in violation of a rule of law, it is hard to see how it can be “held that the verdict was 
supported by legal evidence.” Shaw, C. J., in Com. v. Kimball, 24 Pick. 369, cited 
with approval in Com. v. Shaw, 4 Cush. 594, and State v. Hopkins, 23 Wis. 319. 


PERSONS — HUSBAND AND WIFE— WIFE’s POWER TO ACQUIRE A DOMICIL.— 
A husband, domiciled in Massachusetts, abandoned his wife; the wife removed to 
New Hampshire intending to make her home in that State. ée/d, the wife acquired 
a New Hampshire domicil. Shute v. Sargent, 36 Atl. Rep. 282 (N. H.). 

One who is “ under the power and authority of another person has no right to choose 
adomicil.” Story, Conflict of Laws, § 46. On marriage the wife, at common law, came 
under the control of the husband ; she acquired his domicil. If the husband acquired 
a new domicil, his new domicil became that of the wife. The wife during coverture 
could not by her own act acquire a new domicil. It is in England an open question 
whether, after a judicial separation, the wife can acquire a domicil apart from that of 
her husband. Dolphin v. Robins, 7 H. L. Cas. 390, at p. 420. 

In this country a much more liberal rule seems to prevail. It is said that the 
Married Women’s Acts establishing the wife’s right to her property free from the 
control of her husband, and giving to a married woman the right to contract, have 
changed, at least to some extent, the strict common law rule that the wife cannot 
acquire a domicil by her own act. Matter of Florance, 54 Hun, 328. The reason ad- 
vanced does not inevitably lead to the result reached. 


PRACTICE — NEW TRIAL— NEWLY DISCOVERED EVIDENCE.—In an action for 
personal injuries the plaintiff had a verdict. The defendant moved for a new trial on 
the ground of newly discovered evidence; (1) impeaching the plaintiff’s witnesses, 
(2) clearly showing that plaintiff when before the jury simulated his physical condition 
to be worse than in fact it was. He/d, the newly discovered evidence on the first 
point was not ground for a new trial, but that on the second point entitled defendant 
to anew trial. Corley v. R. R. Co. 42 N. Y. Supp. 941. 

The case is sound on both points. The successful party’s fraud in keeping away 
the witnesses of the other party, or in procuring false testimony to be given, has always 
been good ground for a new trial. 2 Tidd’s Practice, 937. Here the plaintiff’s 
pretended injuries were false evidence calculated to mislead the jury in estimating 
damages. In the absence of misconduct on the part of the successful litigant the old 
rule seems to have been that newly discovered evidence showing one of the successful 
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party’s witnesses to have been mistaken as to the facts testified to was not ground for 
a new trial. Huish v. Sheldon, Sayer, 27. But a much fairer rule now seems to 
prevail. If it can be clearly shown that one of the witnesses for the successful party 
perjured himself as to a material point, or was clearly mistaken as to the facts on 
which his testimony was based, a new trial will be granted. Lister v. Mundell, 1 Bos. & 
Pul. 427 ; Richardson v. Fisher, Bing. 145. A clear case must be made out, however, 
to entitle a party to a new trial on this ground; evidence merely tending to discredit 
a witness’s testimony does not come up to the required standard. Holtz v. Schmidt, 
12 Jones & Sp. 327; Bunn v. Hoyt, 3 Johns. Ch. 255; People v. McGuire, 2 Hun, 269. 


PROPERTY — APPORTIONMENT OF RENT. — Plaintiff leased to defendant land upon 
which were certain buildings. The buildings were destroyed by a hurricane. Ae/d, that 
defendant is entitled to an apportionment of the rent accruing after the destruction of 
the buildings. Wattles v. South Omaha Ice & Coal Co., 69 N. W. Rep. 785 (Neb.). 

The court concede that this decision is contrary to the established rule of England 
and America; note to McMillan v. Solomon, 94 Am. Dec. 654; and is supported by 
only one case, Whittaker v. Hawley, 25 Kan. 674. They justify this departure from the 
common law largely on the ground that in interpreting contracts they are to give effect 
to the intent of the parties. The logical result of their reasoning, as is pointed out by 
the dissenting judges, would be to abrogate most of the technical rules of property and 
contracts. If the common law on this point has outlived its usefulness, as the court 
evidently believes, it should be modified by a statute, which would affect only the evil 
to be corrected, rather than by a decision which may prove so embarrassing a precedent. 


PROPERTY— COVENANT RUNNING WITH THE LAND. — Defendant deeded certain 
premises to A, covenanting that the land was free from encumbrances. By mesne con- 
veyances, the premises became vested in X. It appeared that the land was encum- 
bered at the time of the delivery of the deed by defendant. X, the remote grantee, 
purported to assign to plaintiff all right of action for damages for the breach of 
defendant’s covenant. e/d, that, although the covenant was broken upon the de- 
livery of the deed by the defendant, yet, under the Code allowing the assignment of 
choses in action, the covenant ran with the land, so that the right to sue upon it vested 
in X, and by his assignment in the plaintiff. Clarke v. Priest, 42 N. Y. Supp. 766. 

The ground of the decision is, that as it is said in the cases that such covenant does 
not run with the land, because upon the delivery of the deed it is immediately broken, 
thus becoming a chose in action, which cannot be assigned (Clark v. Swift, 3 Met. 
390), therefore, when a statute allows the assignment of choses in action it will pass 
with the land. This reasoning is hardly satisfactory. The better view would seem to 
be that the statute was intended only to cover express assignments. Even if it were 
extended to implied assignments, however, it seems difficult to gather from the words 
of a deed of land an intention to pass a chose in action. 


PROPERTY — DAMAGES FOR CUTTING DOWN TREES. — An action was brought to 
recover damages for the cutting down and taking away of trees. Hée/d, the measure 
of damages, where a trespasser has acted in good faith, is the value of the trees as 
standing timber. Clerk v. Holdridge, 43 N. Y. Supp. 115. 

The court here follow the case of Woodenware Co. v. U. S..106 U.S. 432. Silsbury 
v. McCoun, 3 Comst. 379, is an analogous decision. It does not seem correct in these 
cases to make the measure of damages depend on the good or bad faith of the tort- 
feasor. A court, if it wishes to punish a defendant, should give exemplary damages; 
but it ought not to judge the actual loss of the plaintiff by the defendant’s motive. 
In this class of cases, it would seem that damages should be assessed at the value of 
the real estate when it first becomes a chattel. Perhaps in the case of trees a plain- 
tiff should recover their value as standing timber, whenever the trees are more valuable 
when standing than they can be after being cut down. 


PROPERTY — FAILURE OF CONSIDERATION FOR CONVEYANCE— KNOWLEDGE BY 
GRANTOR THAT SUCH FAILURE MIGHT OCCUR. — When land was deeded in fulfil- 
ment of a supposed marriage contract between grantor and grantee, the long absence 
of a former husband of grantee being known to both parties, Ae/d, that the grantor’s 
heirs cannot recover the land as deeded under a mistake of fact when the former hus- 
band tured out to have been alive. Ogden v. McHugh, 45 N. E. Rep. 731 (Mass.). 

A gift by will in such a case, where there was no fraud, could not be impugned. 
Giles v. Giles, 1 Keen, 685. 2 Jarman on Wills, 4th ed. 53, n. And though the 
grantor might have refused to perform this transfer if he had discovered the funda- 
mental error (Pollock on Contracts, 6th ed., 479), yet his voluntary completion of it, 
knowing that it might not be obligatory, could hardly be less binding than a gift. 
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PROPERTY — MORTGAGES — PURCHASE OF EQUITY OF REDEMPTION BY MorT- 
GAGEE. — An equity of redemption was admittedly worth $45,500. The mortgagee in 
possession, intending to pay this sum if he could not get it for less, and knowing of 
the distress of the mortgagor, threatened to have the mortgage foreclosed, if the 
mortgagor would not sell her equity for $19,000, which she did. In an action brought 
to set aside the sale, Ae/d, that the mortgagee might purchase the equity of redemp- 
tion as cheaply as he could get it. De Martin v. Phelan, 47 Pac. Rep. 356 (Cal.). 

Although doubted in the earlier cases, it is now generally admitted that there is no 
such fiduciary relation between mortgagee and mortgagor as will preclude the mort- 
gagee from buying the equity of redemption from a mortgagor. Zen Eyck v. Craig, 
62 N. Y. 406. But that he may purchase at so great a sacrifice is an entirely different 
question. No authority is cited by the principal case, and there is little if any authority 
to be found in the books in support of the decision. Transactions of this nature should 
be very carefully scrutinized by the courts; and inasmuch as a mortgagee in posses- 
sion may exercise an undue influence over the mortgagor, especially if the latter is in 
needy circumstances, it seems only just that measures to prevent any oppression of 
the debtor should be taken. Pugh v. Davis, 96 U.S. 332; Oliver v. Cunningham, 
7 Fed. Rep. 689. The fairness of the transaction must distinctly appear; Holdridge v. 
Gillespie, 2 Johns. Ch. 34; and the consideration must be an adequate one. Russel 
v. Southard, 12 How. 154. See also Jones on Mortgages, §§ 711, 712, citing many 
cases contra to the principal case. 

PROPERTY — MORTGAGES — VOID CONVEYANCE OF FULL LEGAL TITLE By 
MorTGAGEE. — //e/d, that, where the mortgagee purchases the land at a void fore- 
closure sale, a deed by him which purports only to convey the legal title to the land 
has the effect of an assignment of the mortgage. Smithson Land Co. v. Brantigam, 
47 Pac. Rep. 434 (Wash.). 

This is one of a large class of cases in which a purchaser whose title fails or becomes 
worthless gets the benefit of a right of the vendor though he did not know of its ex- 
istence. Several analogous cases may be mentioned. When a note secured bya 
mortgage is sold, the benefit of the mortgage goes with it, though unknown to the 
purchaser. Jones on Mortgages, § 817. The purchaser at a void tax sale gets the 
benefit of the State’s tax lien on the land. Reed v. Kalfsbeck, 45 N. E. Rep.476. One 
who buys bonds which turn out to be void is allowed to enforce the rights of the 
original purchaser arising from failure of consideration. Zyracy v. Talmage, 14 N. Y. 
162; Jrvine v. Comm’rs, 75 Fed. Rep. 765. While the word assignment is often used 
in such cases, a more strictly logical explanation seems to be that equity will relieve 
from accidental loss by making the seller a constructive trustee of his rights for the 
benefit of the buyer. This is very closely allied to the theory of subrogation, by 
which the creditor is made constructive trustee for the surety. 

PROPERTY — RULE AGAINST PERPETUITIES.— The testator devised land to his 
grandchildren, and directed that trustees should invest the residue of his estate in a house, 
to be built on the land whenever the city determined a certain question of grading. 
Held, that the grandchildren could elect to take the money at once, and therefore the 
rule against perpetuities did not apply. /x re Rogers’ Estate, 36 Atl. Rep. 340 (Penn.). 

The question is similar to that considered in 10 HARVARD LAW REVIEW, 446, 
whether a power of sale, which trustees may exercise for an indefinite time, is without 
the rule against perpetuities where the equitable fee is in a class. If in the principal 
case there had been but one donee, the money would have been at once in his abso- 
lute control. Thus the main object of the rule against perpetuities would have been 
satisfied, to prevent an interest from being uncertain for a long period, and thereby 
much lessened in value. Gray on Perpetuities, § 269. But here to get the fund the 
consent of all the grandchildren must be obtained, and if there are many this may be 
practically impossibie. But what difficulty there is is practical, not theoretical, and it 
would hardly seem wise to say that in every case where the gift was to more than one 
the rule against perpetuities should apply. No other line could be drawn in deter- 
mining whether or not the interest was really in the control of each donee, and the 
decision of the court would therefore seem to be correct. 

STATUTE OF LIMITATIONS— INTERRUPTION — WAIVER. — A legatee was indebted 
to his testator’s estate for a sum larger than his legacy. He confessed judgment on 
this claim in favor of the estate. A judgment creditor of his sought to attach the 
property bequeathed him, on the ground that the claim upon which he had confessed 
judgment was barred by lapse of time, and that he had no right to waive the Statute 
of Limitations to the prejudice of his other creditors. It was contended by the estate 
that the running of the statute had been interrupted by the payment of an assignee’s 
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dividend. It was he/d, that this last contention could not be sustained, but that no 
creditor could interfere to prevent his debtor waiving the Statute of Limitations in 
regard to other claims. Jn re Sheppara’s Estate, 36 Atl. Rep. 422 (Pa.). 

It has been held in England that the payment of a dividend in bankruptcy will not 
amount to a part payment by the debtor, so as to start the Statute of Limitations 
running afresh. Davies v. Edwards, 7 Exch. 22; Zx parte Topping, 34 L. J. 
Bank. 44. In this country, it has been held in Campbell v. Baldwin, 130 Mass. 199, 
that part payment must be voluntary, and in McMullen v. Rafferty, 89 N. Y. 456, that 
such payment can only be made by the debtor or his agent. The view taken in the 
principal case seems correct. As to the point of whether a creditor can intervene to 
prevent the waiver of statutory rights, it seems settled that he cannot. Brookville 
Nat. Bank v. Kimble, 76 Ind. 195; Allen v. Smith, 129 U.S. 465. 

Torts — LIABILITY FOR BREACH OF CONTRACT WITH THIRD PARTY. — The de- 
fendant railroad company under a through traffic arrangement delivered to the Lake 
Shore Railroad a car. The car was defective, — the defect being of such nature that 
it might have been readily discovered by a reasonably careful inspection. Plaintiff, a 
brakeman on the Lake Shore, was injured in consequence of this defect. He/d, plain- 
tiff may recover his damages from defendant. Penn. R. R. Co. v. Snyder, 45 N. E. 
Rep. 559 (Ohio). 

This is one of a rapidly increasing line of cases in which one who carelessly furnishes 
a defective chattel to be used for a certain purpose is held answerable in damages to 
one of a class who might be expected to use the chattel, and who in using it for the 
purpose for which it was intended, is injured in consequence of the original defect. . 
Another recent case of this description is Glenn v. Winters, 40 N. Y. Supp. 659. The 
action sounds in tort, and is totally independent of any contractual duty. The reason- 
ing on which the liability in tort is to be supported may be found in the opinion of 
Brett, M. R., in Heaven v. Pender, 1 Q. B. D. 503. The liability of defendant in such 
cases is not, however, universally admitted. Zzeman v. Mfg. Co., 63 N. W. Rep. 1021. 

If it be admitted that defendant is under a duty to that class of which plaintiff is a 
member to use care in providing a sound car, the intervening carelessness of a third 
person is immaterial, even where the careless third party is plaintiff's employer, who 
is himself liable in tort to plaintiff. oon v. R. R. Co., 46 Minn. 106. 


ToRTS — PREVENTING ENFORCEMENT OF DECREE. — Hé/d, that an action will lie 
by a wife, in whose favor alimony has been decreed pending divorce proceedings, against 
one who has induced and aided the husband to leave the State, in order to avoid 
the payment of the alimony. Hoefler v. Hoefler, 42 N. Y. Supp. 1035. See NOTEs. 

Torts —SvuIT BY ADMINISTRATOR—CONTRIBUTORY NEGLIGENCE OF THE 
BENEFICIARIES. — By statute the administrator may sue, when the deceased himself 
might have done so. He/d, that no damages would be given for the benefit of those 
beneficiaries whose negligence contributed to the accident, where the amount due 
each beneficiary could be respectively apportioned by the jury. Wolf v. Lake Erie & 
W. R. R. Co., 45 N. E. Rep. 708 (Ohio). 

The case is particularly interesting for a dictum, in which the court say that, if the 
amount must have been recovered in a lump sum, the negligent beneficiaries would be 
entitled to their share. The reason given is sound, namely, that it is better that the 
innocent beneficiaries should recover, even though the guilty get what is undeserved, 
rather than that the innocent should be deprived of their right because their co-benefi- 
ciaries were negligent. Ry. Co. v. Crawford, 24 Ohio St. 631. Although there has 
been some doubt in regard to the actual question decided in this case, (see Wymore v. 
Mahaska County, 78 lowa, 396, contra,) the weight of authority and better opinion are 
in accord with this decision. Ry. Co. v. Snyder, 24 Ohio St. 670; Penn. Co. v. James, 
81} Pa. St. 194; Williams v. Ry. Co.,60 Tex. 205; Bamberger v. Ry. Co., 31 S. W. Rep. 
163; Beach on Contrib. Neg., § 44. See also Tiffany on Death by Wrongful Act, 
§§ 69, 70, and 9 HARVARD Law ReEVIEw, 282. 

TRUSTS — LAND HELD IN TRUST TO SECURE A NOTE — CONVEYANCE BY TRUSTEE. 
— The owner of a piece of land executed a note, secured by a trust deed on the property. 
The note was for the accommodation of the payee, who paid it at maturity, and after- 
wards reissued it, having in the mean time acquired the equity of redemption in the land. 
Thereafter he conveyed the land, and also induced the trustee to join in a conveyance 
of the land, reciting the payment of the note, which was duly recorded. The land 
came by mesne conveyances to plaintiffs. At the request of the holder of the note, 
notice of sale under a power contained in the trust deed was given. Ona bill to enjoin 
the sale, 4e/d, that the subsequent purchasers of the land took it subject to the trust 
for the payment of the note. <elly v. Staed, 37 S. W. Rep. 1110 (Mo.). 
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The decision is clearly correct, as the trustee was not empowered by the deed or by 
statute to convey the land, but it suggests a practical difficulty in the use of such trust 
deeds for the security of money, which have almost entirely superseded mortgages in 
some parts of the country. Such instruments are resorted to, not only because the 
power of sale contained in them obviates the necessity of a suit in equity to foreclose, 
(2 Amer. Law Reg. N. s.645,) but also for the ease of transfer of the notes secured by 
them without a formal assignment of the instrument on the record, as in the case of a 
mortgage. But where no power of conveyance is conferred on the trustee, any subse- 
quent purchaser of the land, even under an apparently clean record title, takes at the 
peril of the trust having been satisfied and the debt duly paid, for he has notice of the 
trust through the deed. Where, however, the other alternative is adopted, and a statute 
exists, giving the trustee power to convey, or the trust deed confers such power, a Jona 
fide purchaser taking under a clean record is protected, even though the conveyance 
was executed while the debt was still unpaid. Porter v. McNabney, 77 lll. 235. 


REVIEWS. 


HANDBOOK OF THE LAw OF PRIVATE CORPORATIONS. By William L. 
Clark, Jr. St. Paul: West Publishing Co. 1897. (Hornbook 
Series.) pp. xii, 729. 

Like Mr. Clark’s preceding work on Contracts, his new book on Cor- 
porations is a good one, — above the average of legal text-books in pro- 
fessed “ student’s series.” It states the prevailing law with admirable 
conciseness, but, like the other “ Hornbooks,” it is almost entirely devoid 
of discussion of principle or suggestions of doctrine, things one would 
think quite necessary to a student. For instance, the statement that 
most courts hold would-be incorporators who have failed to become a 
corporation as partners, ought to receive more criticism than an 
acknowledgment that some courts do not. The section devoted to the 
“trust fund ” theory is a happy exception to this defect, and the author’s 
comment on the decisions here is very satisfactory. 

It is refreshing to read Mr. Clark’s positive statement that the rights 
of de facto corporations do not rest on the overburdened doctrine of 
estoppel. One is surprised after this to find estoppel invoked to account 
for corporate rights under partly performed uwétra vires contracts. Accu- 
rate critics have pointed out that an individual defendant has in no wise 
misled a plaintiff corporation in regard to its own charter powers, and 
that no proper estoppel can therefore exist. 

In common with other more pretentious works on the subject, the 
topic of the liability of assenting corporators for torts or ultra vires con- 
tracts of a corporation has been entirely ignored. The effect of stock 
subscriptions is well treated by the author. Appended to the text is 
a brief essay by Benjamin Trapnell, on “The Logical Conception of a 
Corporation,” that is well worth reading. The very rational view taken 
of the “artificial person” is that “corporate ‘identity,’ in spite of 
changes in component parts, means simply the persistence, unchanged in 
point of proportion or remedy, of all rights and liabilities existing be- 
tween the several members of the association, and between them and 
third persons.” J.P. H. 
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THE HistoricaL DEVELOPMENT OF CODE PLEADING IN AMERICA AND 
EncLAND. By Charles M. Hepburn, of the Cincinnati Bar. Cin- 
cinnati: W. H. Anderson & Co. 1897. pp. xvi, 318. 

Mr. Hepburn is an ardent advocate of the merits of code pleading, or 
this book would not have been written. His arraignment of special 
pleading is very severe; but that the conclusions he reaches are based 
on a careful historical study of the matter is clear. The inadequacy of 
common law pleading is attributed to the fact that development was en- 
tirely arrested in its early stages, while the substantive law continued its 
wonderful growth unchecked. This produced an “ inveterate incongruity 
between our procedure and our substantive rights.” This it was that 
gave force to the movement in this century for a reform of procedure. It 
is interesting, however, to notice a similarity between the course of 
code pleading and of common law pleading. A failure to act according 
to the spirit of the codes has produced a system that is now exceedingly 
technical in many respects, due largely to a conservative following of 
forms, while Mr. Hepburn himself points to a case of about 1292 asa 
model of the simplicity and directness that code pleading should attain : 
“One Alice brought a writ of debt against B., for that she gave him 
twenty pounds worth of chattels by reason that he was to marry her ; 
and he did not marry her.” 

The adoption of the reform met the greatest opposition in the con- 
servative spirit of the profession. New York’s code was the first, and 
it became the model for the others that have followed in this country. 
The commissioners who drafted it did their work in five months, and 
the legislature quickly enacted it into law, to give the reform a firm 
standing before the opposition could effectively organize for its defeat. 
Such a code could not be perfect, even if perfection is ever to be 
expected. Though the necessary amendments have been numerous, they 
have not been in regard to matters of the greatest importance ; and Mr. 
Hepburn considers the success of the code to have been greater than 
could fairly be looked for. 

The development of the reformed procedure in this country is treated 
in its three phases, of the development in the code states, twenty-seven in 
all, in the guasi-code states, and in the federal courts, ‘Then there is the 
very different development that has taken place in the British Empire. 
A knowledge of the latter cannot but prove instructive, and probably but 
little is known as to it on this side of the water. For instance, see the 
provisions to secure expedition and brevity (p. 211 ef seg.), which are 
apparently much more effective than anything that has been devised 
here. 

The statement that code pleading is as much a science as common law 
pleading is undoubtedly true. The pleader must understand the essen- 
tials of his case as thoroughly as ever, or he cannot hope to frame a 
perspicuous complaint. But this has not been the practice. Attorneys 
have found it more convenient to intrench themselves behind really 
immaterial allegations, which might help them out, than to give careful 
study to a case ; and so the objects of reform have been largely defeated. 
If, then, code pleading has come to stay, (and this can hardly be doubted, 
for see page 131 as to the movement for reform in New York,) every 
professional man should understand the questions involved in a system 
of code pleading, or he cannot co-operate in and appreciate the work of 
reforming present systems. To take one out of the narrow path of prac- 
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tice under a particular code, and give an idea of the importance of this 
branch of the law as a science, Mr. Hepburn’s book will be found an 
instructive and interesting guide. E. S. 





HANDBOOK OF THE LAW OF PARTNERSHIP. By William George. St. 
Paul: West Publishing Co. 1897. (Hornbook Series.) pp. xi, 606. 
Text-books have been written in the words of the courts, but it has 
remained for this author to produce a book largely in the words of 
another writer on the same subject. In his Preface he says: “In 
gathering material for the text, more or less aid has been received from 
the pages of Story, Collyer, Parsons, and others, while very copious use 
has been made of the great work of Lord Lindley, the natural resort for 
all investigators into this branch of the law.” This is no more than an 
acknowledgment of the indebtedness every member of the profession 
is under to those who have gone ahead of him. In a cursory review 
of the book, however, such extensive and systematic plagiarism was 
discovered in the first sixty-five pages that it was thought unnecessary 
to go further. The worst instance noted is that on pages 17, 18, 19, and 
20, the section on Consideration. The text is taken verbatim from Lord 
Justice Lindley’s book. (See Lindley on Partnership, sth Eng. ed., 
p. 63 et seg.) One of the six paragraphs under this topic is put in quo- 
tation marks and credit is given, Throughout the other five, figures 
referring to the notes are scattered. These notes are references to 
pages of Lindley on Partnership, put in just as a case would be cited 
to support a proposition of the author in the text. Again, under the 
Statute of Frauds, the text, beginning with the second sentence on page 21 


and ending with the next to the last sentence on page 22, is taken bodily. 
(See Lindley on Partnership, 5th Eng. ed., p. 80 e¢ seg.) In a note, 
referred to at the end of this passage, it is stated that ‘“‘ Lindley says that 
this is certainly going a long way towards repealing the Statute of 
Frauds.” ‘These exact words are in Lindley’s work, just after the pas- 
sage inserted in the text. There is no necessity for mentioning the 
numerous other instances that have been noticed. E. S. 





DiceEst or INSuRANCE CasEs. Volume IX. For the year ending October 
31, 1896. By John A. Finch, of the Indianapolis Bar. Indianapolis 
and Kansas City: The Bowen-Merrill Co. 1897. pp. lvi, 405. 
This Annual Digest contains 835 cases affecting the law of insurance, 
135 cases more than that of last year. Nearly half of these involve ques- 
tions of the construction of terms used in the policy, a fact which indi- 
cates, as the compiler points out, a very careless use of language by the 
companies. The plan of this volume is the same as that adopted in 
former years, and is admirably simple. There is no elaborate classifica- 
tion of subjects, nor any attempt to give cross references, in the body of 
the Digest ; but the searcher is guided by a very complete Index. 
R. G. 








